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	Date:
	15August 2014
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Ms Nombasa Nkumanda

National Treasury
By e-mail: nombasa.nkumanda@treasury.gov.za 

Ms Adele Collins
South African Revenue Service
By e-mail: acollins@sars.gov.za 
     
     

Dear Madams
Re. Draft Taxation Laws Amendment Bill, 2014
Clause 89(1)(a) – Bargaining Councils’ VAT exemption

1. Set out below is our commentary regarding the proposed amendment of section 12(l) of the Value-Added Tax Act, 1991, (the VAT Act), per Clause 89(1)(a) of the Draft Taxation Laws Amendment Bill, 2014, (DTLAB).
2. Based on our discussion two aspects need to be considered prior to promulgation of the exemption, which are:

· the commencement date of 1 April 2015, and

· funds such as Sick Pay, Leave Pay and Holiday Pay Funds.

3. Commencement Date
4. The proposed amendment suggests that the words ‘to the extent that the consideration for such supply consists of membership contributions’ be deleted. Hereafter the VAT exemption will be in respect of the ‘supply of any goods or services by a bargaining council ... to any of its members’, without limiting it to the constraints of an arbitrary term such as ‘membership contribution’.
5. The limitation in the current exemption ‘to the extent that the consideration for such supply consists of membership contributions’ has mixed understandings in the industry, mainly because the term ‘membership contributions’ is not defined and is capable of a number of reasonable interpretations.
6. The Explanatory Memorandum is not helpful in this regard and rather vague. 
7. The ‘Reason for change’ seems to refer to the Sick Pay, Leave Pay and Holiday Pay Fund, and does not explain why the phrase ‘to the extent that the consideration for such supply consists of membership contributions’ needs to be deleted.

8. The ‘Proposal’ now wants to exempt administration services that have all along been supplied by bargaining councils to members. The view has been that these administration services were right from the start exempt from VAT because they relate to the supply of services by a bargaining council to its members, and they are made up and / or funded by members, the ‘consideration’ of which consist of a contribution by members. 
9. The commencement date of 1 April 2015 will leave bargaining councils with an uncertain period from the effective date of the current exemption i.e. 1 January 2013, until 1 April 2015.

10. The request is that the amendment be retroactive, form 1 January 2013, to eliminate these uncertainties and unnecessary tension in the financial management of bargaining councils.
11. Funds such as Sick Pay, Leave Pay and Holiday Pay Funds
12. The comment in the Explanatory Memorandum’s ‘Background’ dealing with bargaining councils is unclear.
13. It is important to note that one of the powers of a bargaining council, in terms of section 28(1)(g) of the Labour Relations Act is that it can ‘establish and administer pension, provident, medical aid, sick pay, holiday, unemployment and training schemes or funds or any similar schemes or funds for the benefit of one or more of the parties to the bargaining council or their members’.

14. The Sick Pay, Leave Pay and Holiday Pay Funds, or any similar fund, exist as a result of the power which a bargaining council will exercise in terms of section 28(1)(g) of the Labour Relations Act, and the view is that these funds actually exist within the relevant bargaining council and are merely an extension of the relevant bargaining council. It follows therefore that the services these funds supplied to its members were funded by ‘consideration’ which consists of contributions by members and therefore the current exemption in terms of section 12(l) was also extended to these contributions.
15. It seems from the ‘Reasons for change’ in the Explanatory Memorandum that it is stated that there is currently no provision in the VAT Act to exempt the supply in respect of which contributions are made to these funds, but what may be disregarded by the Explanatory Memorandum is that these funds exist because of the special power of a bargaining council in terms of section 28(1)(g) of the Labour Relations Act, and is akin to any other supply of goods and services by a bargaining council to its members.
16. The Explanatory Memorandum further states that these funds should enjoy the same tax benefit as a ‘superannuation scheme’, but no corresponding amendment is proposed to give effect hereto.

17. Our suggestion is that section 12(l) should be amended as follows (with effect from 1 January 2013:

(l) 
the supply of any goods and services by a bargaining council in respect of the powers and functions in relation to its registered scope as set out in section 28(1)(a) to (l) of the Labour Relations Act, 1995, and the supply of any goods and services by any sick pay, holiday, unemployment and training schemes or funds or any similar schemes or funds for the benefit of one or more of the parties to the bargaining council or their member establish or administer in terms of section 28(1)(g) of the Labour Relations Act, 1995;

Should you need to discuss these suggestions, you are welcome to call me.

Yours faithfully

Bowman Gilfillan Inc

per: Johan Kotze

