
 

 

 

 

 

SUBMISSION TO THE PORTFOLIO COMMITTEE ON JUSTICE AND CORRECTIONAL SERVICES ON 
THE LEGAL AID BILL, as published in Government Gazette No. 37774 of 26 June. 

 

20 August 2014 
 
 
Submitted by:   
The Women’s Legal Centre  
 
 
 
 
 
 
 
 
 
 
For queries, contact: 

Sanja Bornman  

Sanja@wlce.co.za  

 

 

 

 

mailto:Sanja@wlce.co.za


2 
 

1. Introduction 

 

The Women’s Legal Centre (“WLC”) welcomes the opportunity to make submissions on the 

Legal Aid Bill (“the Bill”), as published in Government Gazette No. 37774 of 26 June 2014.  

 

In this brief submission the WLC will highlight the following considerations relevant to the 

provisions of legal aid in the South African context, and in particular the provision of legal aid to 

women: 

 

1. The notion of substantive quality, or equality in outcomes, with respect to the provision 

of legal aid and access to justice; 

2. Legal issues that most often affect women; 

3. The manner in which the current Bill addresses, or does not address, women’s need for 

access to justice, particularly legal assistance.  

4. Recommendations  

 

2. About the Women’s Legal Centre  

 

The WLC is a non-governmental organisation whose core objective is to advance and protect 

the human rights of all women in South Africa. The WLC was founded in 1999, and in 2014 we 

celebrate our 15th year of existence. The WLC’s core mandate is to conduct constitutional and 

impact litigation on behalf of women, in order to promote and protect women’s human rights 

and to advance gender equality in South Africa.  

 

The WLC has participated in an extensive number of important precedent-setting cases that 

have extended women’s human rights in relation to gender based violence, health, property 

rights, access to land housing and resources within relationships. Our ligation is supported by 

strategic advocacy, which includes submissions to parliamentary committees.  
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In terms of promoting access to justice for women and girls, we provide free legal advice to 

women on a daily basis. We do this by making available our attorneys and paralegals to attend 

to women who visit or call our office, and who email us legal queries. We also provide legal 

support to a range of organisations that seek to protect women’s rights.  

 

 

3. The notion of substantive equality as enshrined in the constitution  

  

Equality forms a central pillar of the new South African legal order. Equality is a foundational 

value of the South African Constitution, and Section 9 of the Constitution guarantees equality 

before the law, and equal protection and benefit of the law: 

 

1. Everyone is equal before the law and has the right to equal protection and benefit of the 

law. 

 

2. Equality includes the full and equal enjoyment of all rights and freedoms. To promote the 

achievement of equality, legislative and other measures designed to protect or advance 

persons, or categories of persons, disadvantaged by unfair discrimination may be taken. 

 

3. The state may not unfairly discriminate directly or indirectly against anyone on one or 

more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social 

origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, 

language and birth. 

 

4. No person may unfairly discriminate directly or indirectly against anyone on one or more 

grounds in terms of subsection (3). National legislation must be enacted to prevent or 

prohibit unfair discrimination. 
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5. Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is 

established that the discrimination is fair. 

 

The Constitutional Court has interpreted section 9 to be a provision that speaks of and protects 

substantive equality, as opposed to formal equality. This means that when we speak of 

equality, it must be equality in outcomes, not just identical treatment. Essentially, section 9 of 

the Constitution “guarantees the achievement of substantive equality to ensure that the 

opportunity to enjoy the benefits of an egalitarian and non-sexist society is available to all, 

including those who have been subjected to unfair discrimination in the past.”1 

 

Identical treatment, or formal equality, in our laws often leads to indirect discrimination, and 

women often suffer from such indirect, unfair discrimination based on the intersecting grounds 

of their sex and race.   

 

Women continue to be the poorest demographic of South Africa society, the least likely to be 

employed, least likely to be educated or to own property, and the most likely to be the victim of 

violence. It is widely recognised that access to justice for all remains a challenge in South Africa 

society. However, due to unfair, indirect discrimination against women, especially poor black 

women, the constitutional rights to access to justice2 and access to courts3 are often eroded 

disproportionally to those of men.  

 

If the primary purpose of the equality provision is to eradicate past patterns of disadvantage, all 

legislation, including the Bill, must take into account women’s unequal position in our society, 

and strive to avoid direct or indirect discrimination. This likewise applies to the in the provision 

of legal aid, and legal aid representation.  

 

4. Legal issues that most often affect women  

                                                           
1
 Bhe and Others v Magistrate, Khayelitsha and Others 2005 (1) BCLR 1 (CC) at para 50 (Lange J) 

2
 Section 35 of the Constitution of South Africa, 1996 

3
 Section 34 of the Constitution of South Africa, 1996 
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National crime statistics do not disclose much information about the perpetrators of crime in 

South Africa, and one is not able to ascertain from these statistics what portion of perpetrators 

are female, and what portion are male.  

 

What the national crime statistics do make clear, however, is that women are most often the 

victims of sexual offences. Research also indicates that women suffer the brunt of domestic 

violence, the statics for which are subsumed into statistics for other crimes, such as assault, 

crimen injuria, and certain sexual offences.  

 

Through our legal advice program, the WLC has also identified trends in legal advice sought by 

women, and we believe that these trends indicate an important aspect to consider in putting in 

place Legal Aid legislation that does not discriminate indirectly against women.  

 

 

4.1 Domestic violence and protection from harassment: 

 

High levels of domestic violence are a prominent feature of post-apartheid South Africa. In 

1999 South Africa’s female homicide rate was six times that of the global average, with half of 

these deaths caused by women's intimate male partners.4 This translated into four women 

killed every day by the men in their lives.5  

 

These exceptional figures have not declined significantly with time. Indeed they were only 

confirmed by the national South African Stress and Health survey, where domestic violence 

emerged as the most common form of violence experienced by women – and one reported by 

13.8% of women as opposed to 1.3% of men.6  

 

                                                           
4
 Seedat et al, 2009 

5
 Mathews et al, 2004 

6
 Kaminer et al, 2008 
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The Domestic Violence Act7 and the Protection from Harassment Act8 provide for a civil law 

mechanism that aims to provide protection to victims of domestic violence and harassment, in 

the form of a protection order.  

 

Protection orders are issued by civil magistrate’s courts, and upon application by a victim. The 

victim and perpetrator then appear in court on a subsequent specified day, in order to put their 

respective cases before the court. This process is designed to be “easy to use”, and accessible 

to members of the public - the majority of whom will be women.  

 

However, the experiences of the clients who seek legal advice and assistance from the WLC 

have shown that the process is not as accessible as it is intended to be. A client’s day in court 

still takes the form of a “mini trial”, with legal rules applicable to examination, cross-

examination, evidence and procedure. Clients find the process intimidating, and for the most 

part shrouded in mystery. Although court clerks and magistrates play a leading role in this 

process, and can guide and advise clients, the clients’ inability to navigate and understand the 

subtleties of the legal process and applicable rules remain a significant barrier to obtaining legal 

relief.  

 

Through our clients, we have specifically identified the following challenges women face in the 

protection order process, both in terms of the Domestic Violence Act of 1998, and the 

Protection from Harassment Act of 2011: 

 

1. Women are not sufficiently assisted to complete application forms, which result in 

unsuccessful applications or protection orders that do not take cognizance of their lived 

realities; 

 

                                                           
7
 Act 116 of 1998 

8
 Act 17 of 2011 
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2. Women must often face perpetrators that are legally represented, when they 

themselves are not, and cannot be, due to a lack of financial means to obtain legal 

assistance. 

 
3. Women with strong cases are unsuccessful in court, due to the onerous technical nature 

of the process. 

 

 
4.2 Divorce, maintenance and family law matters: 

The table below gives an indication of the amount of clients seen by the WLC for free legal 

advice, and the nature of the queries we receive most often. From this table it is clear that civil 

matters pertaining to relationship rights and family law consistently make up almost half of all 

queries we receive in a given year. 

 

Year Total queries Divorce Maintenance Other family law 

(custody, customary 

and religious 

marriages) 

2007 1018 251 210 125 

2008 1514 378 278 102 

2009 1535 335 213 229 

2010 1515 268 134 104 
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2011 1867 344 126 223 

2012 1877 263 168 192 

2013 1248 243 113 132 

 

 

4.3 Legal advice vs. legal representation 

Most often, the reason women seek out the WLC is not only to obtain legal advice, but also to 

obtain legal representation.  

In order to qualify for legal aid, a client must pass a means test – in other words, clients who 

earn a certain amount of money, or who might own a certain number of assets, do not qualify 

for free legal aid, on the basis that legal aid will only be provided to those who truly cannot 

afford a private attorney.  

Given the lived reality of many women in South Africa, it is not surprising that while many of 

our clients fail the mean test, they are still not in a position to retain private legal services. In 

effect, they are not poor enough to qualify for legal aid, but not rich enough to be able to pay 

for the services of a private attorney. Often, the very income or assets that cause them to fail 

the means test are the subject of the legal dispute in which they need representation.  

Law societies generally make provision for “pro bono” assistance, whereby private attorneys 

have an obligation to the law society to render a specific number of hours’ free-of-charge 

assistance per year. However, the same means test that is applied in the context of legal aid, is 

also applied in respect of pro bono referrals. Furthermore, there are restrictions on the kinds of 

matters that may be referred for pro bono assistance. This discourages private attorneys from 

taking on complicated matters, which in turn restricts access to justice through legal 

representation. 
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5. The Bill 

 

In the light of the above, our main concern and critique of the Bill as it currently stands, is that 

the regulatory emphasis falls mainly on legal aid for defendants in criminal law matters, set out 

extensively in section 22 of the Bill, at the expense of civil matters.  

This is problematic for women because, in our experience, the majority of matters in which 

women require legal assistance and representation appear to be civil matters, mostly of a 

family law nature.  

This is unsurprising, as women are most often the victims of domestic violence, and in need of 

the civil remedy of a protection order. Women are still most often the primary caregivers of 

children. Many forms of relationships are still unrecognized by our law, such Muslim and other 

religious marriages, and co-habitation relationships, and where there is recognition of 

customary marriages the law is not applied correctly and consistently. When such relationships 

dissolve, it is most often women who suffer unequal division of assets, difficulty in obtaining 

maintenance for their children, and exercising other parental rights and responsibilities.  

The fact that the Bill does not therefore explicitly provide for and regulate legal aid 

representation in certain types of civil matters, gives rise to indirect discrimination against 

women. It results in more men than women benefitting from legal aid representation in courts. 

 

6. Recommendations  

 

In the light of our submissions above, we would like to make the following recommendations in 

respect of the Bill: 
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1. Re-evaluation of the means test: the Bill should provide expressly for periodic review of 

the means test, to accommodate inflation and the lived reality of South Africans, 

especially women who are more likely to be unable to afford private legal assistance. 

This will close the considerable gap that currently manifests between those who 

currently qualify for legal aid, and those who can in reality afford private legal 

assistance.  

 

2. Review of the types of matters for which legal aid representation is provided: The 

types of matters for which legal aid representation is provided should be reconsidered, 

and expressly extended in the Bill. This should make provision for legal aid 

representation even in matters: 

 
a. That are not necessarily opposed or defended;  

b. That are or will run in civil courts; and 

c. That relate to domestic violence or harassment 

 

to ensure improved and more equitable legal outcomes, especially for women.  

 

*** 


