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INTRODUCTION

1. There may be times when we are powerless to prevent injustice, but there must never be a time when we fail to protest –Elie Wiesel.

2. In South Africa, the normal difficulties of accessing justice are exacerbated by gross inequalities, the high cost of legal services and the remoteness of the law from most people’s lives. Such socio-economic adversity dictates the need for a comprehensive system of legal assistance for poor people, to allow their issues to be adequately articulated and to promote parity in the legal process. Without legal representation, already disadvantaged people are further disempowered when confronted with complex legal issues and proceedings. They risk an inequitable decision, particularly where the matter involves a socio-economic power imbalance, and where the other side has legal representation
. 
3. NICRO therefore welcomes the Legal Aid Bill, the establishment of Legal Aid South Africa, and the States support towards Legal Aid. 
4. The Lilongwe Declaration of Accessing Legal Aid in the Criminal Justice System in Africa (2004) focuses on the responsibilities of nations to provide legal aid to persons accused of violations of penal law. The Declaration, which has been adopted by the African Commission on Human and People’s Rights and formally endorsed by the UN Economic and Social Council, characterizes the provision of and access to legal aid (at least in the criminal law context) as a human right, and calls on governments to adopt measures and allocate sufficient funding to “ensure an effective and transparent method of delivering legal aid to the poor and vulnerable, especially women and children, and in so doing empower them
.  
5. The focus of our presentation will not focus so much on the technical aspects in the drafting of the bill. Our submission will focus largely on the access of legal aid for children, with frequent references to the publication of UNICEF and the UNODC on “Child-Friendly Legal Aid in Africa”, and to advocate specifically on provisions that can be considered in legislation and policy. 
GENERAL REMARKS
6. We support that the Independence of Legal Aid South Africa, has been addressed through this Bill;

7. Section 23 of the Legal Aid Bill [B8-2014], refers to the compilation of a LEGAL AID MANUAL –there is no Manual but a Legal Aid Guide, so not sure if a manual will still be developed or does one need to change the wording of Manual to Guide?
8. Although the Mission of Legal Aid South Africa is is to be a leading provider of quality, professional legal services, ensuring effective access to justice for the poor and vulnerable, in an independent, efficient and caring manner, no mention of the poor and vulnerable is mentioned in at least the Preamble to the Bill;
9. As much Legal Aid SA has made great strides in their delivery of Legal Aid, which must be acknowledged, challenges of quality and access to justice for the poor remain. NICRO has had many complaints from remand detainees and inmates about their dissatisfaction with the Legal Aid system. The JICS Annual Report, 2011/2012, reported 33,866 complaints about legal representation. In 2010/2011, 28,804 complaints such complaints were recorded. Although we are unsure as to how many of those complaints had to do with Legal Aid (as JICS does not necessarily disaggregate Legal Aid complaints in their Annual report).  Never the less, this is an extraordinary high number, and it can be assumed that a significant number have to do with Legal Aid;
10. In the legacy report of the previous Portfolio Committee for Correctional Services, it was reported that although Legal Aid South Africa denied allegations of poor service delivery, the Committee believes that the volume of complaints received at every visit, suggests challenges in the manner in which services were being delivered. The Committee also referred to their oversight visit report in which the Committee recommended that the DCS and Legal Aid SA should collaborate to ensure that consultation times were maximised. General information about legal processes should be made accessible in the form of pamphlets, posters etc.

11. NICRO has also heard anecdotal complaints from inmates and those in remand detention and others in conflict with the law, “I only saw the legal aid attorney once, and then saw him in court,” which raises the question of adequate preparation it would seem; “I do not know what is happening” -some have been unaware of the status of their cases; and at short notice attorneys are changed; or “my attorney did not appear in court today and my case was remanded. The judge said it was because my attorney was not in court.”-and clients do not adequately get information as to the reasons for the remand. The right to a speedy trial appears to be violated again and again, as we have dealt with inmates who have been awaiting trial for up to 7 years. The position of poor access to justice is a serious indictment on the rights of the incarcerated that needs serious attention.  The inexperience of attorneys has also come up. We have often got the impression that Legal Aid South Africa has insufficient capacity. With regards to adults – there are too many adults awaiting trial in prisons or cases postponed for years without a legal aid person acting in their best interest – in other words, legal aid lawyers are not protecting the right to a fair, etc. trail of their clients.  It seems as if they are not trained or do not have the mandate to investigate and complain if their clients’ cases are senselessly postponed!
 We have even found attorney’s not familiar with non-custodial or alternative sentencing (for both adults and children), as well as not being familiar with Diversion. We believe there are many in remand detention –with less serious offences-52,000 people in SA (2011) that could benefit from alternatives such as diversion, NCS? Mediation, RJ. NICRO is of the opinion that not enough is being done by Legal Aid attorneys to advocate for these options. We have come across instances when Legal Aid attorneys (and other lawyers) have not even been aware of these options.

12. Attitude, enthusiasm, energy and competence shows or doesn’t. It does seem to appear that legal attorneys do bare minimum and don’t fight the case at its merit. We have had reports from staff that “legal aid attorneys, at times push the children and adults to plead guilty, and they don’t know all the options, only focus on legalities and charge, and look to find the easiest way out.” Currently we are also dealing with an extremely sensitive case of a child with a severe personality disorder. We have been unable to contact the Legal Aid Lawyer for over a month now, which has a direct impact on access to justice for children. Affects justice of children. 

13. According to Chapter 4(17) (2a), Legal Aid South Africa is entitled to employ candidate attorneys, subject to the provision of the Attorney’s Act, 1979. However, there has also been a reports by clients and staff about the inexperience of candidate attorneys.

14. We are also sure that there must also be many instances of positive feedback on Legal aid provision. We also have to acknowledge issues of capacity, and the general administration of justice is factors that contribute to the ineffective delivery of Legal Aid. One would need to also consider increasing the allocation of budgets to Legal Aid, as well as broadening the scope of legal aid service providers, that include more non-lawyers and NGO’s etc. 
15. Like in SA, Lesotho and many other African countries experience multiple adjournments of cases.  We have heard many accounts of clients of ours who have experienced Case backlogs at court with lawyers (including Legal Aid Lawyers) failing to appear, and cases having to be remanded over and over. We know the quote that reads, “Justice delayed is justice denied”. To respond to this, Lesotho passed A Speedy trial Act;

16. Whereas, NICRO was pleased to hear about policy amendments brought by the 2014 Legal Aid Act and Legal Aid Guide, which includes: Section 82(1) providing for legal representation of children who do not have their own representative, our main concern is that the Bill does not give sufficient attention to Legal Aid for Children, who are a vulnerable group. NICRO is concerned that the Legal Aid Bill itself, does not even mention the word children, let alone the need for ongoing training of lawyers and non-lawyers delivering legal aid in children’s law, child and adolescent development and who are able to communicate effectively with children and their caretakers. The UN Convention on the Rights of the Child (CRC) refers to a “child’s representative” ...and states that any system of assistance should take a child’s evolving capacity into account. There are other issues pertinent to the needs of children, who need legal assistance, which has implications for training that will be discussed further in this paper.
IMPROVING LEGAL AID TO CHILDREN IN SOUTH AFRICA

17. Every day in South Africa children come into contact with the justice system, where formal and informal justice providers make decisions that have the potential to influence the course of their lives. What rights do these children have when they come into contact with the law? Are they entitled to any type of legal assistance? If so, how might those services best be made available and actually reach children in crisis? How can legal aid be made ‘child friendly, given financial and logistical limitations?
 
18. In South Africa we need to have a robust discussion on how best to provide children with meaningful, effective, affordable, and age appropriate legal assistance on the ground
.
19. Many justice systems do not have child-sensitive procedures due to lack of resources or political will and those services for a child’s development may not be available to promote the child’s rehabilitation and reintegration into society. In detention, children may suffer violations of their rights - they may be detained with adult prisoners – and are exposed to torture, physical and emotional abuse. Legal, social, cultural norms, as well as practical constraints may complicate issues of justice for children. 

20. There are many international and regional instruments that make references specifically to Child-friendly Legal Aid
. 
· The UN Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”, 1995), provide that “in-service training, refresher courses and other appropriate modes of instruction shall be utilized to establish and maintain the necessary professional competence of all personnel dealing with juvenile cases (Rule 22.1). The paper on Child-Friendly Legal Aid in Africa state that although the Beijing Rules are principally directed at juvenile justice proceedings, their principles can be extended to all matters in which a child’s legal interests are an issue. (pg3);

· In 2007, the Committee on the Rights of the Child addressed children’s rights in juvenile justice proceedings in General Comment No. 10. The Comment specifies that legal aid can also be provided by social workers, paralegals or others, but cautions that anyone who provides legal aid to a child “must have sufficient knowledge and understanding of the various legal aspects of the process of juvenile justice and must be trained to work with children in conflict with the law. 

· Although these instruments provide a consistent reference to child-friendly legal aid, there is still very general set of standards on child-friendly measures or the provision of legal assistance to children
, and more needs to be done to expand on these provisions. 

· The Council of Europe guidelines on Child Friendly Justice (November 2010) however provides the most comprehensive and developmentally grounded definition of child-friendly justice to date, and state that “lawyers representing children should be trained in and knowledgeable on children’s rights and related issues, receive ongoing and in-depth training and be capable of communicating with children and young people at their level of understanding.” (Par.IV (D) (2) par.39). 

21. A useful definition provided for Child-friendly Legal Aid, “is the provision of legal assistance to children in criminal, civil and administrative proceedings that is accessible, age appropriate, multi-disciplinary, effective, and that is responsive to the range of legal and social needs faced by children and youth. Child-friendly legal aid is delivered by lawyers and non-lawyers who are trained in children’s law and child and adolescent development, and who are able to communicate effectively with children and their caretakers”
 

· The Child Justice Act 75 of 2008, attempts to begin to deal with some of the core components of an effective justice system for children, but does not fully address this definition. In the above definition, the term, “legal-aid” is defined broadly to include legal advice, assistance, representation, education, and mechanisms for “alternative dispute resolution.”

· The term “age-appropriate for instance refers to the provision of legal assistance that must be sufficiently flexible to take into account a child’s evolving capacity and of participation over the course of childhood and adolescence. 
22. Under this expansive definition, legal aid is nor dependent on a lawyer and includes community-level work, and incorporates traditional mechanisms for providing assistance. In SA the Legal Aid Bill, refer to employing legal and paralegal professional staff. Legal Aid SA also uses qualified attorneys and advocates as principals and public defenders, law intern public defenders, paralegals and administrative staff , the use of Judicare-only used where the justice centre cannot handle a case because of conflict of interest or lack of capacity.
 Candidate attorney interns are required to do both civil and criminal work in the district courts.
 In the Legal Aid South Africa Annual Report, 2011-2012, refers to ccooperation agreements as an important part of the Legal Aid Board’s Access to Justice Strategy. The Board is committed to rendering quality legal services and is consequently eager to participate in the further development of the justice system through continued co-operation with its partners. Legal aid may also be provided through co-operation agreements with NGOs and universities, which provide legal services. Maybe Legal Aid South Africa needs to give more attention to this area in broadening the scope, and to the effective coordination of comprehensive Legal Aid Service delivery provision. There are still many service providers at an NGO and community level that provide these services and are not currently partnering with Legal Aid South Africa. 
23. Understanding child and adolescent development is fundamental to understanding children’s behavior’s and their capacity to participate in legal proceedings, including their ability to interact with those who assist them, understand what is at stake, and make informed choices about their legal situation
. 
24. NICRO’s general experience not only with Legal Aid Attorneys’, but other attorneys as well, is that they do not always understand the processes when it comes to child justice and Children’s Act issues. They do not ask the right questions when it comes to children, and that it is often very difficult to access Legal Aid attorneys/attorney’s about a child who has just been arrested, which alludes to the critical need for provisions for ongoing training of attorney’s and legal aid providers. Training could be happening on an ad hoc basis, but our legislation does not provide for it;
25. Whereas there are international and regional conventions, declarations, and rules contain references to state’s obligations to provide legal assistance to children, these normative instruments, are written in general terms and generally do not discuss the unique attributes and needs of child clients, nor the skills that legal assistance providers must have in order to effectively deliver child-friendly legal aid (pgiv). Emerging research on child and adolescent development, and the importance of structuring legal assistance schemes in ways that take into account children’s developmental immaturity and their evolving capacities over the span of childhood is critical and necessary
. 

26. We acknowledge links with The Constitution, Chapter 2-Bill of rights, Section 28, and The Child Justice Act and The Children’s Act38 of 2005., but are of the opinion that the Legal Aid Bill itself, should as much as mention the differences in provision of legal aid for children versus adults. 
27. There is further no reference in the Legal Aid Bill or Legal Aid Guide, or even the Attorney’s Act 53 of 1979, on the issue of ongoing training for legal aid practitioners except a reference to the training of paralegals, Section (4)(1)(a) (ii), which states that “the Board ...(ii) employing paralegals, who are persons that are not legal practitioners but have knowledge and understanding of the law, its procedures and its social context acquired through training, education, work experience or a national registered qualification in paralegal practice.” 
28. Whereas, Chapter 11 of the Child Justice Act refers to Legal Representation, with section 80 specifically deals with requirements to be complied with by legal representatives, The Child Justice Act does not make provision for the training of Legal aid staff and other legal representatives in Child Justice Issues. Section 97, Regulations, directives, national instructions and register, and refers to Training by NPA, SAPS, DSD, Health and DCS, social context training in respect of child justice. 
UNDERSTANDING THE DEVELOPMENTAL DIFFERENCES AND EXPERIENCES OF CHILDREN IN CONFLICT WITH THE LAW
29. Magnetic Resonance Imaging (MRI) now enables scientists to look inside the developing brain, and chart its maturational process. Findings confirmed what observers have long known –that the evolution from childhood to adulthood is marked by significant physical, cognitive, and emotional developmental changes
. Recent research findings show that the evolution and changes from childhood to adulthood have a biological basis in brain development, and are relevant across all cultures and contexts. 

30. Two findings in particular are relevant to understanding children’s behavior and their ability to participate in legal proceedings, as well as understanding the offending behavior. The first is the brain’s gray matter (the thinking part of the brain) goes through three stages of development and subsequent pruning to promote organized growth. Significantly the last part of the brain to fully mature is the prefrontal cortex. This is the area of the brain that is responsible for planning, reasoning, and self-control, and it does not fully develop until young adulthood. In the absence of frontal brain development, children rely heavily on those more fully developed parts of the brain that control emotions rather than thinking. As a result, children and adolescents may behave differently than adults in the areas of risk taking, impulsivity, peer influence, long-range planning, and decision
. 

31. Brain development is not however the only component of child and adolescent development that legal practitioners and providers of legal aid need to understand and be trained in. Other family and community factors, family dynamics, poverty (which in South Africa we often refer to broadly as social context training), past experiences, societal influences, and educational achievement, also affect a child’s behavior and ability to participate in legal proceedings. These external non-biological culture-specific influences impact the ways in which children conceptualize their surroundings, the nature of their dilemma’s that they face, especially when they are in crisis and have experienced trauma, and their processes for decision-making about how to resolve the problems that cause them to need and seek legal aid
. 

32. These recent research findings on child and adolescent development have profound implications for understanding children’s behaviour, for fashioning our legal system even further and for providing child-friendly justice and legal aid in South Africa. It is significantly important to note that in cases involving children in conflict with the law, for example, the practical effect of the developmental differences between adults and children is that many children engage in conduct that is perceived and prosecuted as calculated criminal behaviour, but which is in fact a spur-of-the-moment manifestation of poor judgment based on immature thinking. A properly functioning juvenile justice system should take into account his developmental reality when making decisions about a child’s criminal capacity/culpability, competency to participate in legal proceedings, and capacity for rehabilitation. Our appeal is that the developmental differences between children and adults must also be considered in the design and delivery of legal assistance to children. A child’s developmental status is relevant both in helping legal providers understand a child’s circumstances and perspectives, and also in assisting them to adopt age-appropriate strategies for communication and representation/assistance. Other considerations that these findings allude to is in for instance those legal aid providers should also use ‘a sliding scale’ that balances a child’s right to participate in legal proceedings with his/her developmental ability to do so. 

TRAINING AND COMPETENCIES OF LEGAL AID PRACITIONERS IN WORKING WITH CHILDREN IN CONFLICT WITH THE LAW
33. The UNICEF/UNODC report, 2011, proposes that Children’s Legal providers, whether or not formally trained in law, should receive ongoing training in areas of relevance to the representation if child clients. Training in laws and policies should be both theoretical and practical. To the extent possible, training in substantive legal concepts and applicable laws, regulations and rules, as well as skills training in advocacy, negotiation, and medication should be problem-based and interactive. 

34. Provision must be made in domestic legislation for continuing education for legal aid practitioners/service providers; 

35. The range of legal tasks to be performed on behalf of children and exploring which of these tasks require the knowledge and skills of a lawyer and which can be competently provided by trained personnel such as Para-legal’s, social workers, or community representatives needs to be developed. This would then raise the issues of core competencies required on individual service providers. The report highlights that these core competencies, grounded in the psychological, social and cultural dynamics affecting children, include effective interviewing, investigation, counseling, negotiation and advocacy. 

36. The UNICEF & UNODC report outlined Core components of Child-Friendly Legal Aid which could be very useful to us in developing and evaluating or legal aid service delivery to children. These include:

· Legal awareness

· Geographic access

· Programme access

· Financial access

· Legal access

· Developmental access

· Participatory access

· Establishing priorities for access to Legal Aid

37. Some key elements of best practices in evaluating the performance of providers of child-friendly legal aid, which could be incorporated into the continuous training programme include: 

· Knowledge of laws, regulations, and practices relevant to the provision of child-friendly legal aid;

· Knowledge and skills necessary to establish relationships with children, based on knowledge of developmental differences between adults and children, that foster complete and effective communication so that all relevant information is known and considered in decision-making;

· Acknowledgement of the role of the child and his or her evolving capacity in making decisions about steps to be taken on his or her behalf and accommodation of the role of the child in decision-making in the exercise of professional judgment by the legal aid service provider;

· Exercise of effective advocacy on behalf of the child, including determining what model of advocacy will have the most positive short-term and long term effects upon individual children and groups of vulnerable children;

· Training and skill in understanding the cultural and community contexts in which legal aid is being provided;

· Thoroughness in understanding the problems faced by  children and vulnerable groups of children in designing solutions to these problems;

· Ability to conduct thorough investigations to discover all facts relevant to the provision of child-friendly legal aid;

· Ability to navigate multiple systems effectively utilizing the skills of advocacy, negotiation, mediation, and in court-advocacy to achieve desired results;

· Knowledge and ability to link children with other essential service providers to ensure those children’s needs are addressed in a comprehensive manner. 

DELIVERY OF COMPREHENSIVE LEGAL FOR CHILDREN
38. Who should deliver legal services is overall an important question to ask, particularly given the limitations in human capacity, which is one of the barriers to an effective legal aid service?

39. Often it is those children in most need of legal aid are the least likely to have the tools and resources to access it. Given that that are not enough lawyers available especially in rural areas, there is a growing consensus that legal aid in Africa cannot depend on the participation of lawyers alone. 
40. Other actors, including trained paralegals, can and should provide effective and competent free legal aid. 
41. The UNICEF/UNODC paper advocated a functional approach to legal aid for children when it comes to –who should be delivering the legal aid service. The functional approach to service delivery focuses on the nature of the task to be performed and on the skills and competencies necessary to perform the task. The writers believe that some duties may be best performed by formally trained lawyers; other tasks can be competently provided by non-lawyers. 
Lawyers are indeed most needed at the decision-making phases of formal legal proceedings, where their training in courtroom advocacy and knowledge of the law may be essential to the success of the adversarial process. 
However, much, if not most assistance to children involves advocacy outside of formal proceedings, which implies the use of other professionals, like social workers, and other non-lawyer types. In many legal systems child protection is an administrative and service-based function. In such systems, the core task of a child’s advocate will be to obtain needed relief or assistance from the child from a government agency or NGO. A well-trained service provider such as a social worker, child advocate, or a paralegal can provide these services. These non-lawyers and paralegals can offer valuable assistance at various stages of the proceedings. They can for instance conduct initial interviews and investigations, provide counseling, and identify and link a client and his or her family to social services. Only when the matter reaches an adversarial posture in court should the lawyer’s services be considered essential. The use on non-lawyers has implications of expanding who delivers legal aid. 
Currently we are aware that Legal Aid South Africa are engaging with many stakeholders and partners in the delivery of legal aid, but maybe more needs to be done to start formalizing theses arrangements, especially when it comes to working with other professions and non-lawyers that can add value to the process. Coordination with other agencies and groups providing legal aid is imperatives to minimize the duplication of efforts, and to ensure that children are linked to essential services. 
CONCLUDING REMARKS AND RECOMMENDATIONS

i. A more comprehensive Legal Aid Bill is required, that takes the substantive issues of the differences of legal aid for children into account, with relevant regulations that unpack training competencies and duties of legal practitioners.
ii. Provisions  in International and regional instruments on training child and adolescent development needs to be now included in domestic legislation.

iii. Broadening definition of Legal aid in legislation -broadening the scope of legal aid provision which include service providers, that are non-lawyers and NGO’s etc. Who should deliver legal services is overall an important question to ask, particularly given the limitations in human capacity, which is one of the barriers to an effective legal aid service? 
· Adopting a functional approach to service delivery focuses on the nature of the task to be performed and on the skills and competencies necessary to perform the task; 

· Coordination with other agencies and groups providing legal aid is imperatives to minimize the duplication of efforts, and to ensure that children are linked to essential services. 

· Co-operation agreements;

· Increasing the allocation of budgets to the broad provision of Legal Aid
iv. Section 23 of the Legal Aid Bill [B8-2014], refers to the compilation of a LEGAL AID MANUAL –there is no Manual but a Legal Aid Guide, so not sure if a manual will still be developed or does one need to change the wording of Manual to Guide?
v. Our main recommendation is that, in South Africa we need designated legal aid practitioners, who are trained in child justice and child and adolescent development and behaviour, and skilled in working and communicating with children, for child offenders at each court and not just at the One-Stop Child Justice Centre.  At present we do not have specially trained staff and not enough legal aid staff to represent children at pre-sentence, detention and sentencing level. Ideally all children in conflict with the law need to have a designated specialised (in child law) lawyer allocated to them from the moment they are arrested until they are sentenced or diverted; More more human rights advocacy on the part of legal practitioners is needed.

vi. As mentioned previously the Legal Aid Guide does provide for legal representation for children in terms of the Child Justice Act, but we recommend further that the Legal Aid Guide be amended to incorporate the findings of the UNICEF/UNODC paper on “Child-Friendly Justice in Africa”. We would like to recommend that this can be work-shopped with all relevant role-players. More needs to be done to look at specific measures required of legal aid practitioners in dealing and interacting with children and juveniles, core competencies and skills required, and functional tasks of legal practitioners and other stakeholders, that are mentioned in the UNICEF/UNODC report
. 
vii. Further guidance in regulations, or the Legal Aid Guide needs to be provided on how lawyers, paralegals, and others who provide legal assistance to children should interact with child clients and their families, with child and other victims, with the police and the prosecuting agencies, or with courts or tribunals designated to adjudicate cases. For example how the availability of legal services should be made known to children and their families? How should the relationship between the children and their lawyers/legal aid service providers take into consideration the developmental status of children? What is the relationship between a child’s best interest and a child client’s right to participation in the proceedings? How and to whom should the specific skills and knowledge necessary for the effective provision of legal aid to children be identified and imparted, and by whom should it be evaluated? What skills should be possessed by legal aid providers who interact with children in need of legal aid on the ground? The answers to these questions should be informed by the environmental, cultural, and psychological factors influencing child development
 in South Africa for instance. 
viii. We further recommend regulations be developed on Legal aid to children, including core competencies of legal aid practitioners, based on the UNICEF/UNODC report findings
;
ix. We acknowledge the provisions for continuous professional training of legal practitioners in the Legal Practice Bill, but recommend that this requires further regulations, when it comes to legal practitioner formal training and continuous professional development. These regulations need to note the differences in defending children and adults, unpack the knowledge and  understanding of child and adolescent development and behaviour required from legal practitioners as well as the key competencies and duties of legal practitioners in relation to the needs and best interests of children. Provisions should be made to also  acknowledge the differences in legal aid for children and it be incorporated into the Legal Aid bill, also with its own regulations. for the specific continuous training of legal practitioners, on child law and child and adolescent development and behaviour and criminal capacity issues. As much as the Legal Aid Guide, makes specific provisions for children, we find that these is more procedural and does not talk to training, and key competencies, skills and knowledge required of legal aid attorneys. Further provision in the Child Justice Act 75 of 2008, and its regulations also needs to be amended to incorporate these issues.  
x. Relevant International and regional instruments that bear reference to this ongoing training are The UN Standard Minimum Rules for the Administration of Juvenile Justice; Committee on the Rights of the Child; Council of Europe Guidelines; The Lilongwe Declaration of Accessing Legal Aid in the Criminal Justice System in Africa (2004), who make specific provision for ongoing and in-service training and refresher courses for all personnel dealing with juvenile cases, and that anyone who provides legal aid to a child have sufficient knowledge and understanding of various legal and others aspects relevant to children in conflict with the law, and that legal aid practitioners be capable of communicating with children and young people at their level of understanding. The detail of these provisions needs to be now included in domestic legislation. 
xi. As much as Legal Aid South Africa works with the Family Advocates office and other agencies who support children, much more needs to be done to prepare and train legal aid practitioners to work with children, and for legal practitioners to work  more closely with other professionals such as social workers, psychologists etc. 
xii. More advocacy, on the part of the Legal Aid provider appears to be needed for children and adults in promoting their human rights, the violation of which has become common-place in our criminal justice system; 
xiii. We would also like to see the use of alternatives such as Restorative justice interventions and mediation used more frequently by legal aid practitioners themselves. This may also require training. There is also no provision in the Legal Aid Bill on legal aid practitioners working with traditional systems of justice. When it comes to children these need to be properly regulated.  
xiv. Legal Aid South Africa needs to give more attention to broadening the scope, and to the effective coordination of comprehensive Legal Aid Service delivery provision. There are still many service providers at an NGO and community level that provide these services and are not currently partnering with Legal Aid South Africa. The Legal Aid structure should make a more formal provision to work more collaboratively with agencies like the Legal Resource centre, the Child Law Centre, NICRO, The Women’s Legal resource centre, so that there can be an exchange of learning in human rights issues and specialised areas, like children. NICRO proposed training for the Legal Aid centre over two years ago, and to date have still not received feedback to take the proposal forward. We are still keen to work meet with Legal Aid South Africa to look at the Training proposal and to specifically look at training on child development and child justice, as well as explore other ways in which we can work together and to formalise that cooperation. 
xv. We would also like to disagree with Legal Aid South Africa’s stance on not defending those accused of drinking and driving; 
xvi. Other relevant issues to constructing a child-friendly justice system includes the key role of prevention, the question of child-friendly court-room procedures, vulnerable groups, and the broader context of children and families who come into contact with the law. The provision of legal assistance is only a small part of the larger question of how best to conceptualize, build, and implement a comprehensive set of social and economic supports designed to protect children and promote their dignity and well being (pg 2)
 .

xvii. NICRO believes that an effective Child Justice system promotes the strengthening of all parts of the child protection system, including the justice mechanisms, to operate in the best interest of the child; promotes alternatives to detention, such as diversion, and non-custodial sentencing, as well as restorative justice that emphasizes repairing the harm caused or revealed by criminal behaviour; supports the ongoing training of police, prosecutors, judges, lawyers, paralegals, social services and health professionals to effectively protect children in contact with the justice system, considers the traditional dispute resolution mechanisms within communities; looks at the establishment of child sensitive problem-solving courts and police procedures that give primary consideration to a child’s right to protection and are consistent with the Convention on the Rights of the Child and other non-binding international standards, guidelines, and rules; and encourages cooperation and coordination among all service providers working with children. 
xviii. The Child Justice Act thus far has failed to attain for children an effective child-responsive justice system, and there are far too many gaps of bad decisions being made in the child’s best interest. From Probation check lists for assessing criminal capacity to placing children in child and youth care centres, where they suffer further abuses- much  more needs to be done to improve the plight of children in conflict with the law. Criminal capacity, human rights violations of children in detention, in correctional facilities and based at child and youth care centres, and access to real justice for children, including this ongoing specialized training of legal practitioners and others are among the important issues needing further discussion. A comprehensive review of the Child Justice Act, and regulations is required.
xix. As Para 1 of the Introduction to the UN Principles states: 
· ‘Legal aid is an essential element of a fair, humane and efficient criminal justice system that is based on the rule of law.’ A failure to establish an accessible, effective, sustainable and credible legal aid scheme may result in civil strife and even insurrection by disaffected communities.’ 
� Access to Legal Aid in Criminal Justice Systems in Africa, Survey Report, UNODC, 2011.


� Child-friendly Legal Aid in Africa –UNICEF/UNODC, June 2011


� Portfolio Committee on Correctional Services Handover Report May 2009-March 2014.


� Professor David McQuoid-Mason, Challenges when drafting legal aid legislation to ensure access to justice in developing countries with small numbers of lawyers: Thinking outside the box, President of the Commonwealth Legal Education Association, Centre for Socio-legal Studies, University of KwaZulu-Natal,South Africa.
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�District courts can impose fines of up to R100 000 (less than $16 666) and imprisonment of up to 3 years (Magistrates’ Courts Act 32 of 1944).
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