
COMMENTARY ON THE LEGAL AID BILL [B8-2014] 

 

A Introduction 

 1  The Cape Bar Council (“the CBC”) welcomes the opportunity to comment on 

the Legal Aid Bill [B8-2014] (“the Bill”) 

 2  The Bill proposes, inter alia, 

 2.1   the establishment of 'Legal Aid South Africa' as a national public entity 

(governed by a Board of Directors) to replace the present existing Legal 

Aid Board and  

 2.2  certain 'amendments' of the, to be repealed, Legal Aid Act, 22 of 1969 

(“the Act”). 

 3  The stated intention of the Bill, as contained in the long title is to “... ensure 

access to justice and the realisation of the right of a person to have legal 

representation as envisaged in the Constitution ….”.   

 4  It is stated, in the 'Background' section of the invitation to comment from the 

Portfolio Committee on Justice and Correctional Services, that “The revision of 

the Act is therefore intended to replace it with a new Act in accordance with 

prevailing circumstances, particularly the new constitutional dispensation, and 

to streamline its application, by substituting the provisions which currently give 

rise to the challenges and impact on service delivery.” 

 5  Clause 5 of the Bill, reiterating a statement in the long title, states that “Legal 

Aid South Africa, its directors, employees and agents must serve impartially 

and independently and exercise their powers and perform their duties and 

functions in good faith and without fear, favour, bias or prejudice.” 
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 6  It is therefore, particularly against the background of  

 6.1  the Constitution,  

 6.2  the desire to streamline the provision of legal aid and to reduce 

potential challenges and 

 6.3  the stated requirement for independence and impartiality, 

that we make the following comments. 

B SUBMISSIONS 

 7  Long Title 

 7.1  We support the removal, vis-a-vis the long title of the Act, of the 

statement that the provision of legal aid is only to indigent persons.  

This is, in our view, consistent with Constitutional imperatives. 

 8  Clause 6 – Composition and appointment of Board 

 8.1  Clause 6 specifies, inter alia,  

 8.1.1  the number of board members (14),  

 8.1.2  the requisite qualifications of potential board members and  

 8.1.3  that they shall be appointed by the Minister responsible for the 

administration of justice (“the Minister”) 

 8.2  We are of the view that  

 8.2.1  the removal (vis-a-vis Section 4(1)(b) of the Act) of the specific 

requirement that certain of the members are practising attorneys 

and advocates is not conducive to the proper and independent 

running of Legal Aid South Africa and that, accordingly, 

Clause 6(1)(b) should be amended to include specific reference 

to practising attorneys and advocates (or legal practitioners 
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practising as such) as well as a representative of the State 

Attorney and of the Director of Public Prosecutions,  

 8.2.2  the appointment of the board members by the Minister (who can 

also, in terms of Clause 10(2) of the Bill, remove them from 

office) is not conducive to, at the least, the perception of the 

impartiality and independence of the board.  

 8.3  We also note the omission of a clause in the same terms as, or 

comparable to, Section 4(1A) of the Act [the appointment of associate 

members to the Board] and comment that, in our view, it might be 

desirable to include such a provision. 

 9  Clause 8 – Chairperson and deputy chairperson 

 9.1  We see no necessity for, nor desirability in, the requirement that the 

Minister “... must, in writing designate one of the directors referred to in 

section 6(1)(b) as deputy chairperson of the Board ...”. 

 9.2  Firstly this, in our view, potentially calls into question the “independence 

and impartiality” of the board or, at least, the deputy chairperson who, 

on occasions, might have a casting vote. 

 9.3  Secondly it appears unnecessary in the light of the fact that  

 9.3.1  the board can, notwithstanding the absence of both the 

chairperson and deputy chairperson, take valid and binding 

decisions (providing there is a quorum) [Clauses 6(3) and 12] 

and 

 9.3.2  the board can, at a meeting as envisaged above, elect a 

chairperson from among their members [Clause 8(3)]. 
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 10  Clause 19 – Protection of client privilege in certain circumstances 

 10.1  There is a perception (whether justified or not we are unable to 

comment) that when legal aid services are rendered they are not 

rendered with the same diligence as those rendered to a paying client.  

The inclusion of this clause will afford Legal Aid South Africa the 

opportunity to better oversee the rendering of legal aid services to 

clients. 

 10.2  We, accordingly, support the inclusion of the clause, for this purpose 

only, as a step towards ensuring access to equal justice.   

 11  Clause 22 – Provision of legal aid by direction of courts in criminal matters. 

 11.1  Clause 22(1)(b) specifies that a court “ … may only direct that a person 

be provided with legal representation at state expense, if … Legal Aid 

South Africa has made a recommendation that [our underlining] the 

person concerned qualifies for legal representation ...”. 

 11.1.1  The implication of the above is, at least on a strict reading 

thereof, that a court may only direct Legal Aid South Africa to 

render legal services if Legal Aid South Africa has in fact 

already recommended this.   

 11.1.2  This is, in our view, a fettering of the courts' ability to give 

effect to the provisions of, particularly, Sections 34 and 35 of 

the Constitution.   

 11.1.3  We are of the further view that a more appropriate wording of 

the clause would be “subject to subsection (3), referred the 

matter, together with any report the court may consider 

necessary, for the attention of Legal Aid South Africa, for 
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evaluation and report by Legal Aid South Africa and has 

received and considered such report from Legal Aid South 

Africa .” 

 11.1.4  Alternatively the deletion of the word “that” [as underlined 

above] and the substitution, in the place thereof, of the word 

“whether” [as appears in the comparable subsection in the Act] 

would have a similar effect. 

 11.2  Clause 22(3) is, vis-a-vis the Act, a new inclusion.  This makes provision 

for certain specified requirements to have been met before a court may 

refer a matter, in terms of clause 22(1)(b), to Legal Aid South Africa.   

 11.2.1  We comment that one of the requirements for the proper 

administration of justice is that there should not be 

unnecessary delays in the conduct of trials, particularly in 

criminal matters.  It is, we emphasise, not unheard of for 

judicial officers to refuse further postponements of trials when, 

in their opinion, the conduct of the proceedings has become 

unfairly protracted and, as a result thereof, for an accused to 

be discharged. 

 11.2.2  We are concerned that the inclusion of this new requirement 

(particularly as it, in effect, requires Legal Aid South Africa to 

reconsider an application which has already been refused) 

leads to  

 11.2.2.1  an unnecessary and undesirable duplication and 

 11.2.2.2  is conducive to the creation of unwarranted delays 

in the conduct of criminal trials  
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and, as a consequence, has the potential for hamstringing the 

criminal justice system or, at least, allowing for potential 

abuses thereof. 

 11.2.3  We are accordingly of the view that this sub-clause should be 

deleted. 

 11.3  Clause 22(4) of the Bill is, vis-a-vis, the Act a new inclusion.  Clause 

22(4)(b) places a restriction on the quantum of costs which may be 

recovered from Legal Aid South Africa.  Whilst we support this in 

general we are of the view that a caveat should be added to the end of 

this clause reading “ … save in the event of gross negligence or mala 

fides on the part of members of Legal Aid South Africa or other 

exceptional circumstances.”  

 11.4  Clause 22(6) is also, vis-a-vis the Act, a new inclusion.  It places an 

onus on an applicant for legal aid to establish certain pre-conditions for 

the grant of legal aid. 

 11.4.1  Whilst we agree that the factors listed herein are, or could be, 

valid factors for consideration in an application for the grant of 

legal aid we are of the view that:  

 11.4.1.1  the placing of a formal onus on the applicant; and 

 11.4.1.2  more particularly, the requirement to prove a 

negative and/or such relatively nebulous concepts 

as are listed herein; 

would run counter to the Constitutional rights embodied in, in 

particular, section 35(2) and, as a result, this would be open to 

challenge.    
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 11.4.2  We are of the view that it would be appropriate to delete this 

clause in its entirety and to, possibly, include a clause 

providing for a right to recover Legal Aid South Africa's 

expenses incurred from a beneficiary of legal aid who has 

deliberately misrepresented his, or her, financial state in order 

to qualify for the grant of legal aid.  

 12  Clause 24 – Regulations 

 12.1  In considering the following comment it must be borne in mind that, in 

terms of Clause 1 of the Bill, “'this Act includes the regulations made 

under Section 24(1)”. 

 12.2  Clause 24(1)(a) provides for the Minister to, after receipt of 

recommendations from the Board, make regulations specifying, inter 

alia, “the types of matters, both civil and criminal, in respect of which 

Legal Aid South Africa … does not [ our underlining] provide legal aid 

...” 

 12.2.1  The Constitution grants to all persons, inter alia, the right to “... 

have any dispute that can be resolved by the application of 

law decided in a … court ...”. 

 12.2.2  We are of the view that this provision (i.e. that legal aid shall 

be refused in respect of certain types of matters no matter 

what the surrounding circumstance and with no discretion 

being granted to the courts) is too wide, might be contrary to 

the Constitution and is open potential challenges.   
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 12.2.3  We accept that there will be circumstances when legal aid 

may be refused but we take issue with the wide ambit of this 

statement. 

 13  Clause 26 – Transitional arrangements 

 13.1  Clause 26(1)(e), similarly to Clause 8(1), makes provision for the 

Minister to designate a deputy chairperson. 

 13.2  For the reasons set out above with regard to Clause 8(1) we again see 

no necessity for, nor desirability in, this requirement. 

C CONCLUSION 

 14  In conclusion  

 14.1  we support the establishment of Legal Aid South Africa as an 

independent and impartial body dedicated to ensuring access to justice 

and the realisation of the Constitutional rights related thereto and, 

accordingly,  

 14.2  we, subject to the above reservations, support the Legal Aid Bill. 
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