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REVIVAL OF THE NATIONAL ENVIRONMENTAL MANAGEMENT: INTEGRATED COASTAL MANAGEMENT AMENDMENT BILL, [B8F-2013] (ICM AMENDMENT BILL) 
1.
PURPOSE 

To brief the Portfolio Committee on Environmental Affairs (PCEA) on the status of the National Environmental Management: Integrated Coastal Management Bill, (ICM Amendment Bill) and to request that the PCEA recommend to the National Assembly to-

(a) revive the Bill in terms of National Assembly Rule 298; and
(b) approve the Bill with the amendments made by the Mediation Committee.
2.
BACKGROUND 

2.1 The Integrated Coastal management ICM Act, 2008 replaced the obsolete Seashore Act, 1935 with a view to redress the imbalances of the past and address inadequate planning, regulatory and implementation provisions for the sustainable management and use of South Africa’s national coastal assets in line with the requirements of the Constitution. In summary, these issues included:
· Ensuring and facilitating access by all to the coast and its resources;
· Defining coastal public property, where the beach and sea belong to all the people of South Africa and which is held in trust by the state;
· Inadequate and poor provisions for sustainable and just developmental and sectoral planning on the coast;

· Inadequate regulation of ocean and coastal pollution; and

· Providing for integrated planning of coastal development and use.
2.2 In implementing the 2008 ICM Act a number of inadequacies emerged related to implementation gaps and institutional arrangements, as well as a number of issues that required further legal clarity and certainty. Therefore, the ICM Amendment Bill was submitted in 2013 to Parliament for their consideration, with a view to address these issues. 
2.3 In relation to implementation gaps and institutional arrangements, the ICM Amendment Bill addressed:
· The further elaboration of provisions related to the ownership of the beach and the sea (coastal public property); 

· Improvements to the processes for any application for reclamation of land from the sea; and
· Improvements to the appointment procedures for members of the National Coastal Committee. 

2.4 In relation to ensuring legal clarity and certainty, the ICM Amendment Bill addressed:
· Alignment with the overarching National Environmental Management Act;
· Clarity of definitions and terminology;
· Issuing of coastal protection and access notices;
· Procedures for the lease and use of coastal of coastal public property;
· Delegations and powers of Minister and MEC’s;
· Provision for exemptions from requirements of the Act;
· Revisions to offenses and increasing penalties for non-compliance;
· Clarity on the establishment, application and administration of fees; and 
· Provision for interventions to ensure access to the coast. 
3 DISCUSSION

3.1 During the processing of the ICM Amendment Bill (a section 76 Bill) by Parliament, the National Assembly and the NCOP had different approaches to the application of the principle of Community Public Property (or public ownership/good) to land that is reclaimed from the sea (i.e. below the high water mark).
3.2 Historically, under the Sea-shore Act, land reclaimed from below the high water-mark (reclaimed land) becomes state-owned land. In turn, this reclaimed land could then be alienated/ sold via the State Land Disposal Act, including to the juristic person that applied for the reclamation in the first place.

3.3 In the ICM Act, reclaimed land becomes “coastal public property” (i.e. ownership by the citizens and held in trust by the state, or put more simply, public good land), with an option for the Minister to exclude any reclaimed land from being coastal public property.  However, the power of the Minister to exclude areas from coastal public property in the ICM Act created an unintended consequence in that it allowed for the exclusion of all coastal public property, including the sea and the seabed and not only reclaimed land.

3.4 During the Parliamentary process, after the public hearing stage, the Portfolio Committee noted with concern that the proposed amendment contained in the tabled Bill has the effect of potentially allowing private ownership of areas that were previously coastal public property, specifically by making reclaimed land state owned land.  It therefore, provides an incentive for private sector investors (including foreign investors) to reclaim land, since they have an option of acquiring ownership of this public good land.  The Portfolio Committee therefore inserted provisions allowing for:
· Separating and strengthening the procedures for reclamation application by state for state infrastructure purposes, on the one hand and all other applications on the other (sections 7B and 7C, respectively);

· In the case of approved reclamation for the purposes of state infrastructure (such as port infrastructure), the ownership of that reclaimed land vests with the organ of state that made the application;

· In the case of other applications, the status of the reclaimed land remains coastal public property (as opposed to “State Land” in the original proposal); 
· However, recognising that there was no intent to hinder or prevent legitimate development with real benefit to the citizens of South Africa, the Portfolio Committee introduced the following provisions in this case;
· While the option to alienate or sell the reclaimed land is prohibited; 

· The leasing of this land is allowed in terms of regulations to be formulated by the Minister.
3.5 During their consultation processes with Provinces the NCOP Select Committee were presented with lengthy written submissions on the proposed amendments to the ICM Bill as developed by the National Assembly. The submissions made at the provincial public hearings related to the legal status and ownership of the land once reclaimed from the sea, The argument presented though the provincial process is essentially that:

· Any reclamation project requires a significant financial investment.  Such investment would not be made if the land reclaimed could not be owned by the applicant;

· It is assumed that the Select Committee took into account that:

· The land once reclaimed becomes Community Public Property;

· There is no mechanism for acquiring ownership, thereby removing the incentive for investment in any development that involves reclamation;
· The only possibility is a leasing arrangement regulated by the Minister.

3.6 The Select Committee therefore made amendments allow for the alienation of Community Public Property (CPP) within a strict environmental control framework.  These amendments cover the following:

· Changing the status of reclaimed land from CPP to state land owned land which reintroduced the option for the reclaimed land to be sold by the State to the applicant in appropriate circumstances through applicable legislation;
· This would be discretionary; and 

· Before any person can reclaim land for purposes other than state purposes, they must comply with the following procedures and authorisations;

· An application for pre-approval for reclamation must be submitted to the Minister (section 7C), which will only be allowed in exceptional circumstances and if it is not contrary to the purposes of CPP;

· Prior to making a decision on the pre-approval application, the Minister must consult the public as detailed in the ICM Act and submit the pre-approval to Parliament for ratification.  In the event that the Minister or Parliament refuses the application, the process ends at this stage.

· If Parliament ratifies a positive pre-application decision by the Minister, then the normal Environmental Authorisation process in terms of NEMA will be followed, before a possible final approval by the Minister, and if granted, must be tabled in Parliament. 

3.7 In summary, the Portfolio Committee inserted a clause that made land reclaimed from the sea, subject to a lease by the Minister that may not be sold under any circumstances.  The Select Committee made an amendment, which provided an option for the sale of reclaimed land through the State Land Disposal Act. 
3.8 In the light of these different approaches, Parliamentary procedure dictated that the Bill proceeded to Mediation, which took place in April 2014. 
3.9 In balancing the public interest on ownership of public good with incentivising developmental investment, the Mediation Committee amended the National Assembly Bill, to allow the Minister to approve sub-leasing of reclaimed land.  The NCOP passed the revised Bill as amended by the Mediation Committee.
(a) Parliament rose before the National Assembly could consider the Bill. The National Assembly Rule 298, states that “All Bills before the Assembly or any Assembly Committee on the last sitting day of a term or when the Assembly is dissolved, lapses at the end of that day.” The ICM Amendment Bill lapsed in terms of the National Assembly Rule 298 because it was not considered by the Assembly before the last sitting day of the term.
3.10 The Bill can be revived by the new Parliament. There is definitely a need to revive the Bill, as there are important implementation challenges that will be addressed through the amendment, which include:
(a) The implementation of the improved provisions for reclamation applications which include important Parliamentary oversight;

(b) Enabling optimal operation of ports by clarifying ownership of coastal public property; and s

(c) Streamlining permitting of activities on coastal public property.

4.
Recommendation

It is recommended that the Portfolio Committee on Environmental Affairs recommends that the National Assembly:

4.1
Revives the National Environmental Management: Integrated Coastal Management Amendment Bill [B8F-2013]; and
4.2
Approves the Bill as amended by the Mediation Committee.
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