COMPOSITION AND FUNCTIONING OF THE MAGISTRATES COMMISSION
1.
THE MANDATE OF THE MAGISTRATES COMMISSION AND ITS COMPOSITION
Mandate

The Magistrates Commission (MC) was established in 1994 by virtue of section 2 of the Magistrates Act, 1993 (Act No. 90 of 1993) (hereinafter referred to as the Act) with the following objects (as set out in section 4 of the Act):

(a)
to ensure that the appointment, promotion, transfer or discharge of, or disciplinary steps against, judicial officers in the lower courts take place without favour or prejudice, and that the applicable laws and administrative directions in connection with such action are applied uniformly and correctly;

(b)
to ensure that no influencing or victimization of judicial officers in the lower courts takes place;

(c)
to endeavour to promote the continuous training of judicial officers in the respective lower courts and to make recommendations in regard thereto to the Minister;


(d)
to compile a code of conduct for judicial officers in the lower courts;

(e)
to advise the Minister and to make recommendations to him or her regarding the administrative matters applicable to magistrates, including proposals regarding legislation purporting to regulate the conditions of service and relevant matters regarding magistrates, separately;

(f)
to carry out investigations and make recommendations to the Minister regarding the suspension of magistrates;
(g)
to advise the Minister or to make recommendations to him or her regarding the requirements for appointment and the appointment of judicial officers in the respective lower courts; and

(h)
to advise the Minister or to make recommendations to him or her or to report to the Minister for the information of Parliament regarding any matter which, in the opinion of the Commission, is of interest for- 




(i)
the independence of the dispensing of justice; and




(ii)
the efficiency of the administration of justice,



in the lower courts.

Composition
The Commission is constituted as follows:

(i) A Judge of the High Court of South Africa, as Chairperson, designated by the President in consultation with the Chief Justice;
(ii) The Minister or his/her nominee who must be an officer of the Department

(iii) Two regional magistrates

(iv) Two magistrates with the rank of Chief Magistrate

(v) Two magistrates who do not hold the rank of regional magistrate or chief magistrate

(vi) Two practicing advocates

(vii) Two practicing attorneys

(viii) One teacher of law

(ix) Head of Justice College

(x) Four persons designated by the National Assembly from among its members

(xi) Four permanent delegates to the NCOP

(xii) Five fit and proper persons appointed by the President in consultation with Cabinet, at least two of whom shall not be involved in the  administration of justice or the practice of law in the ordinary course of business

Meetings of the Commission

The Commission meets quarterly.  Urgent matters which require a decision by the Magistrates Commission are dealt with by the Executive Committee of the Magistrates Commission.   In terms of section 6(4)(b) of the Act, any function performed by the Executive Committee shall be deemed to have been performed by the Commission.
Committees of the Commission
The Magistrates Commission has established the following committees to be able to execute its tasks:

(i) Executive Committee

Mandate:
The Executive Committee of the Magistrates Commission was established in terms of section 6(1)(a) of the Act and the following functions were assigned to the Executive Committee:

(i)
Recommendation / non recommendation of candidate magistrates and regional magistrates for appointment by the Minister.

(ii)
Consideration of reports of other committees of the Commission: provided that decisions relating to the following shall be referred to the full Commission:

· Appointments of Regional Court President and Chief Magistrate.

· Termination of services of all judicial officers.

· Any matter that, in the opinion of the Executive Committee should be referred to the full Commission.

(iv)
Any matter assigned to the Executive Committee by the Chairperson / Vice-chairperson of the Commission from time to time.

(v) Notwithstanding any assignment in terms of paragraphs (i) to (iv) the Commission shall retain the authority to intervene in, or revoke, any assignment so made.
Meetings:
As the need arises.

The following Committees of the Magistrates Commission has been established in terms of section 6(a)(b) of the Act:
(ii) Appointments Committee
Mandate:

· Consider recommendations with regard to appointment of entry level acting magistrates, evaluation of entry level magistrates and regional magistrates and subsequent recommendations to the Minister regarding the permanent appointment of such magistrates in terms of section 10 of the Act and advise either the Commission or the Minister thereon.
· Short-listing for the filling of positions of Magistrate on all levels.
· Interviewing of candidates for positions of Senior Magistrate and Magistrate and recommendations thereon to the Magistrates Commission.

· Consideration of representations for transfers.

· Consideration of representations for cross-transfers.

· Consideration of representations for transfers at state expense.

· Consideration of representations received from persons who were not short-listed for positions of magistrate (all levels) and where applicable, advising the Commission thereon.

· Consideration of applications to continue in office after attaining the age of 65 years and advising the Minister thereon.

· Consideration of applications for exemption from the requirements of regulation 3(1)(f) of the Regulations for Judicial Officers in the Lower Courts, 1994 (hereinafter called the Regulations)(attendance of seminars and evaluation on the district or regional court bench) and advising the Minister thereon.
· Any such matter that is referred to the Committee for consideration by the Magistrates Commission.

Meetings: Once a month which meetings last between 1 and 3 days.
(iii) Committee on Ethics

Mandate :



1.
Misconduct matters as envisaged in terms of regulation 25 of the Regulations with the procedure followed in terms of regulation 26:

· Consider any complaint against a magistrate.

· Consider whether a preliminary investigation should be conducted.

· Consider if a magistrate should be charged with misconduct.

· Consider who should be appointed as an investigating officer or presiding officer.
· Consider reports by investigating officers.

· Consider recommendations by presiding officers of misconduct enquiries.

· Recommendations to the Magistrates Commission regarding sanctions to be imposed and whether Parliament should consider the dismissal of the magistrate concerned.

2.
Incapacity Investigations in terms of regulation 27 of the Regulations with the procedure followed in terms of regulation 28 of the Regulations:

· Similar matters as described above are considered by the Ethics Committee as regards incapacity investigations.
Meetings: Once a month.
(iv) Grievances and Service Conditions

Mandate :


Any matter pertaining to the following service conditions of magistrates:
· Leave

· Housing scheme

· Recognition of higher educational qualifications

· Pension fund

· Medical fund

· Motor finance benefit

· Travel and subsistence costs

· Remunerative work outside duties of office

To consider grievances of magistrates in terms of regulation 31 of the Regulations which entails the following:

· Consideration of grievance received.

· Consideration whether and investigation should be conducted.

· Consideration who to appoint as investigating officer.

· Consideration of reports and recommendations by Investigating officers.

· Recommendations to the Magistrates Commission or Minister where applicable.

Meetings : Once a month.
(v) Training Committee
Mandate:
To ensure the continuous training of judicial officers in the respective lower courts and to advise and make recommendations to the Commission in regard thereto.
Meetings:
When the need arises.
(vi) Utilisation Committee

Mandate:
· The utilisation of judicial officers
· Investigations as regards establishment requirements for posts provisioning. 

· Monitoring of court statistics in conjunction with Regional Court Presidents and Cluster Heads.

· Recommendations to the Magistrates Commission regarding any matter relating to the above.

Meetings: Once a month.
2.
RECRUITMENT PROCEDURE FOR THE FILLING OF POSTS OF MAGISTRATE
The Magistrates Commission during 2011 reviewed all its processes relating to the appointment of magistrates [all levels].The appointments process has various stages commencing with the declaration of vacancies and the advertisement thereof inviting suitable candidates to forward applications for consideration for appointment.  A profile containing a summary of the experience, qualifications and other personal information is compiled by the Secretariat of the Magistrates Commission in respect of each application received.  A meeting of the Appointments Committee is thereafter scheduled for the consideration of each application and the compilation of a short-list of the most suitable candidates.  

The following is an exposition of the procedure which is followed by the Magistrates Commission for purposes of short-listing and interviews:

Procedure followed by the Appointments Committee for short-listing purposes:
The following procedure is followed when short-listing candidates whose applications have been received by the Magistrates Commission following advertisements for the filling of such vacancies:

· Consider whether in respect of each application received, the requisite information and documentation prescribed in law as well as further requirements stipulated in the advertisement have been provided.  If any of the above are found to be lacking, the candidature of the applicant is automatically disqualified.

· Consider the candidature of all applicants whose applications contain all requisite information and documentation mentioned above.

· Determine whether the applicants whose applications are in order as contemplated above are suitable for appointment based on the requirements of legislation and any other applicable criteria.

· Draw up a short-list of the most suitable candidates for appointment.

· Obtain the Commission’s approval of the short-list.

· Publish the short-list.

· Invite the short-listed candidates to an interview by the Appointments Committee / Magistrates Commission on a date, time and place determined.

Criteria for short-listing purposes:
Section 174(2) and section 9 of the Constitution – 

The racial and gender demographics at a specific office, within an administrative region / regional division and on a national level on a specific rank are to be considered in order to inform the application of section 174(2).  Section 174(2) seeks to address imbalances created in respect of previously disadvantaged groupings.  The provisions regarding equality in section 9 are complied with at all times.

Relevant experience –

The minimum required relevant legal experience in respect of entry-level posts is 7 years and the minimum required relevant legal experience in respect of regional court posts is 10 years.  Consideration should not only be given to the total number of years of experience but also to the nature, diversity, quality and relevance of such experience.

Qualifications –

Appropriately legally qualified persons should be considered

Needs of the specific office –

Consideration is inter alia given to the type of post to be filled e.g. Head of Court or an additional magistrate, whether the office is located in a rural or urban area, what type of matters are predominantly adjudicated upon in that office, whether the post to be filled needs specific skills such as vast civil experience, the needs of the community, etc.

Appropriate Managerial experience or managerial skills –

Consideration is given to the fact that each judicial officer has to manage his / her own court environment as well as the fact that they have to manage the case flow in their own courts.  In respect of posts where a magistrate will have other magistrates that will report to him / her, albeit on the same rank, consideration is given to practical managerial experience or managerial skills that an applicant may possess.

Notes to short-listing procedure and criteria:
The criteria listed above are not applied in any fixed order or sequence of precedence or prioritisation.  The circumstances and the candidature received for each vacancy determine how the criteria are to be applied in relation thereto.  In a situation, for example, where the pressing need is to strengthen the capacity at a specific office in order to deliver an efficient service, priority will be given to relevant experience that will help strengthen the capacity of the office to do so.  Whereas in a situation where gender or race transformation present itself as the most pressing need such a consideration will be given priority accordingly, to the extent that it may be preferred to re-advertise the position if no suitable transformation candidate amongst any of the formerly disadvantaged groups can be found to fill it.  The decision to re-advertise will not be taken lightly and the impact on service delivery at the relevant court will be balanced with the needs of the specific community.

Interviews in respect of entry-level positions and Senior Magistrates are arranged for each short-listed candidate by the Appointments Committee and a list of candidates recommended for appointment to these levels is submitted to the full Commission following the interviews.  In respect of the filling of posts of Regional Magistrate and higher, the short-list is submitted to the Commission for consideration and approval where after interviews by the full Commission are arranged in respect of each short-listed candidate.  

Criteria for interviewing purposes:
· Integrity

· Work ethic

· Qualifications and relevant self-development

· Legal knowledge 

· Relevant experience and performance

· Potential

· Section 174(2) and section 9 of the Constitution

· Leadership and Management skills

· Language proficiency and communication capability

· Commitment to transformation and development

· Social context sensitivity

· Interpersonal relationships

Recommendations for the filling of posts are then forwarded to the Minister for Justice and Constitutional Development for consideration and for the appointment of suitable candidates.

3.
BUDGETING FOR EXPENDITURE OF MEETINGS

The Secretariat of the Commission is to budget for the following expenditures:

· Subsistence and travelling expenses of members.

· Subsistence and travelling expenses of candidates who have been invited for interviews.

· Remuneration of members of the Committee and Executive Committee.

· Catering expenditure.

The Secretariat is to deal with the processing and payment of all claims for the abovementioned expenditures.

4.
INDENTIFICATION OF VACANT POSTS OF MAGISTRATE ON ALL LEVELS
The Secretariat of the Commission is to identify all vacant posts which need to be advertised once every six months.

The vacancies will be verified by the Secretariat in conjunction with Regional Heads, Regional Court Presidents, Cluster Heads and the National Office of the Department.  

5.
ADVERTISING OF VACANT POSTS
The Secretariat of the Commission is to advertise vacant posts twice per year, country-wide in both the Sunday Times and City Press newspapers as well as within the Department.

The Secretariat of the Commission is to budget for the expenditure of advertisements.

6. APPLICATION DOCUMENTS TO BE SUBMITTED

Application documents referred to in regulation 4 of the Regulations for Judicial Officers in the Lower Courts, 1994 (Regulation Gazette No. 5264 of 11 March 1994) should be completed by all applicants (including magistrates who wish to be transferred).   The application documents are the following:

· Application for appointment (Form 1)

· Health questionnaire (Form 2)

· A certified copy of the candidate’s identity document

· Certified copies of all educational qualifications

· Certificates of service or, if not available, an affidavit by the candidate in respect of previous periods of service

· Testimonials from previous employers, if available

· An affidavit setting out the candidate’s assets and liabilities

· Names and addresses of two references.

7.
INFORMING SUCCESSFUL CANDIDATES OF ACTING APPOINTMENTS AND SIGNING OF SERVICE CONTRACTS

The Secretary of the Commission is to inform successful candidates in writing once their acting appointments have been approved by the Minister.  They will also be informed to assume duty at their respective headquarters.  Heads of offices concerned will be provided with copies of the letters of notification.

It will be expected of all candidates who are to be appointed as acting magistrates/regional magistrates to enter into a service contract for a period of 12 months.  Magistrates who are appointed as acting regional magistrates will also enter into a service contract but will be dealt with in another way.

All acting magistrates/regional magistrates will receive all service benefits payable to magistrates/regional magistrates during the period of their acting appointments.

Service contracts should be signed immediately after the Minister has approved the acting appointments of the candidates and prior to assumption of duty.
8.
TRANSFER OF MAGISTRATES / PROSECUTORS / OFFICERS TO CENTRES WHERE APPOINTED

The Secretary of the Commission will inform Regional Heads of the Department concerned of the acting appointments to enable them to effect transfers of officers / magistrates and to arrange for payment of acting magistrates / regional magistrates.   It is imperative that transfers are effected immediately after appointment by the Minister.

Copies of letters will also be forwarded to Regional Court Presidents, Cluster Heads and Heads of Offices concerned for their information.

Regional Heads are to determine the date of transfer in conjunction with Cluster Heads, Regional Court Presidents and candidates concerned.

Cluster Heads and Regional Court Presidents must confirm dates of assumption of duty of acting magistrates/regional magistrates to the Secretariat of the Commission to enable it to determine dates on which performance reports should be submitted.
9.
EVALUATION

During the period of evaluation a mentor should be designated for each candidate by the Regional Court President or Cluster Head concerned.  The mentor must compile a quarterly report to be submitted to the Committee.  The candidate must be provided with a copy of the report and any comments by the candidate should accompany the report to the Committee.

The number of judgments to be read by the mentor will be in the discretion of the Committee.

The evaluation of the candidate will be done by the Committee based on the reports submitted by the mentor.

The period of evaluation will be 6 months.

Seminars for acting regional magistrates and acting magistrates will be presented as often as the need arises.

Successful candidates should attend the seminar as soon as possible after appointment by the Minister.
10.
ATTENDANCE OF SEMINAR FOR ACTING MAGISTRATES / REGIONAL MAGISTRATES

The Secretary of the Commission in consultation with SAJEI is to invite candidates to attend the seminar.

Funds on the budget of SAJEI are to be utilized to cover the travel and subsistence expenditure of acting magistrates / regional magistrates for the period that they attend the seminar. 
11.
TRAINING AND GUIDANCE TO ACTING MAGISTRATES/REGIONAL MAGISTRATES BY REGIONAL COURT PRESIDENTS, HEADS OF OFFICE AND SENIOR MAGISTRATES

Regional Court Presidents/Heads of Offices/Senior Magistrates are to give on the job training and guidance to acting regional magistrates/magistrates.

12.
MEMORANDUM WITH RECOMMENDATIONS TO THE MINISTER (SECTION 10 APPOINTMENT OR EXTENSION)
The Secretary is to draft a letter to the Minister (for signature of the Chairperson) with recommendations for the permanent appointment (or not) of acting regional magistrates/magistrates.

The final approval/disapproval of the permanent appointment of candidates as regional magistrates/ magistrates should be done by the Minister.

The Minister is to be requested to approve the extension of the acting appointment of candidates if an extension is recommended by the Commission.
13.
LETTERS OF APPOINTMENT

The Secretary of the Commission is to inform acting regional magistrates/magistrates of their permanent appointment or extension of acting appointments.

The Secretary of the Commission is to inform Regional Court Presidents, Cluster Heads and Heads of Offices accordingly.

The Secretary of the Commission is to inform Regional Heads to enable them to change the status of appointments on the PERSAL-system.
14.
EXTENSION OF ACTING APPOINTMENT

A new service contract for the extension of acting appointments for the period that was approved by the Minister on recommendation of the Commission is to be signed by acting regional magistrates/magistrates.

The Secretary of the Commission is to inform Regional Heads accordingly to ensure that the Department continues to pay the acting regional magistrate/magistrate.

The Secretary of the Commission is to inform Regional Court Presidents, Cluster Heads, Heads of Offices concerned accordingly.
15.
TERMINATION OF SERVICE OF ACTING REGIONAL MAGISTRATES / MAGISTRATES WHOSE APPOINTMENTS HAVE NOT BEEN APPROVED BY THE MINISTER.

The Secretary of the Commission is to inform acting regional magistrates/magistrates whose permanent appointments have not been approved, that their acting appointments are not to be extended.

The Secretary of the Commission is to inform Regional Court Presidents, Cluster Heads and Heads of Offices accordingly.
The Secretary is to inform Regional Heads that the service contract is respect of outside candidates is not to be extended and that the payment of their salaries should be stopped.

The vacancies are to be re-advertised in the next advertisement.
16.
SECRETARIAT OF THE COMMISSION
Section 9 of the Act deals with the Secretariat of the Magistrates Commission.  The Secretariat currently consists of 23 officials.  The primary function of the Secretariat is to render a supporting service to the Magistrates Commission and its Committees.  Since none of the members of the Commission are full-time members it is imperative that consultation takes place between the Secretariat of the Magistrates Commission and the Chairperson of the Magistrates Commission and the Chairpersons of the Committees to get directives on a daily basis regarding the business of the Magistrates Commission.

The Secretariat also consults on a daily basis with the Office of the Minister, the National Office, Regional Offices, the National Director of Public Prosecutions, Regional Court Presidents and Cluster Heads as regards matters relating to the lower court judiciary,

The Secretariat is also responsible for the management of all expenditure in respect of the Magistrates Commission to enable it to perform its functions.  The annual budget allocated to the Secretariat: Magistrates Commission amounts to approximately R 10-million.
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