[image: image1.png]h
rights

commission





SUMMARY OF STRATEGIC PLAN 
(2014 TO 2017) 
AND 
ANNUAL PERFORMANCE PLAN 
(2014/15) 
to the 
portfolio committee on justice and CORRECTIONAL SERVICES
JULY 2014
Content
31.
INTRODUCTION


41.1
Organisational and Programme Structure


52.
STRATEGIC PLAN 2014-2017


52.1 Strategic outcome oriented goals


82.2
Strategic objectives


82.3
Alignment of Programmes with Strategic Objectives


93.
OUTLINE OF ANNUAL PEFORMANCE PLAN 2013/14


93.1
Strategic Objective 1: Promote compliance with international obligations


93.2
Strategic Objective 2: Position the Commission as the focal point for human rights in South Africa


103.3
Strategic Objective 3: Enhance and deepen the understanding of human rights and promote a human rights culture


103.4
Strategic Objective 4: Advance the realisation of human rights


103.5
Strategic Objective 5: Use and project a broader Constitutional and legislative mandate


113.6
Strategic Objective 6: Optimise the effectiveness and efficiency of the Commission


124.
OVERVIEW OF SAHRC BUDGET ALLOCATION


124.1
Ideal Budget


134.2
Allocated Budget: 2014/15


155.
 AN UPDATE ON INVESTIGATIONS


155.1
Cases Handled and Finalised during the 2013/14 period


165.2
Complaints Handled by Category: Top 5 Complaints: 2013/14


165.3
Key Investigations Conducted during 2013/14


175.4
Major Litigation Matters dealt with during 2013/14


195.5
Update on Marikana Investigation and the Role of the SAHRC




PART A: 
OVERVIEW OF THE STRATEGIC PLAN (2014-2017) AND ANNUAL PERFORMANCE PLAN (2014/15)

1.
INTRODUCTION
The South African Human Rights Commission (Commission) prepared its 2014 to 2017 Strategic Plan and 2014/15 Annual Performance Plan in accordance with the Public Finance Management Act (PFMA) and National Treasury Regulations for strategic planning processes. The Treasury provides strategic framework guidelines calling on all Constitutional institutions to develop 3 year strategic plans aligned with the Medium Term Expenditure Framework. The guidelines require institutions to conduct a situation analysis, develop strategic outcome-oriented goals, formulate strategic objectives and develop annual performance plans. To this end the Commission conducted a situational analysis through a PESTEL (Political; Economic; Social; Technological; and Legal) exercise and a SWOT (Strengths; Weaknesses; Opportunities; and Threats) analysis. These resulted in the formulation of revised strategic outcome oriented goals and objectives for the 3 year planning cycle 2014 to 2017. 
The current planning and performance period, 2014 to 2017, entrenches the Commission’s Constitutional mandate of protecting, promoting and monitoring the observance of human rights. It is underpinned by the Commission’s recognition of its role in bridging the gap between the values enshrined in the Constitution and the transformation of society to give effect to those values. Consequently, during the 2014-2017 strategic planning cycle, the Commission will focus on bridging the gap by integrating its mandate such that it deepens the promotion aspects through intensified advocacy and outreach programmes. This includes more provincial stakeholder engagements, human rights clinics in rural and peri-urban areas and utilising new technologies to reach out to diverse audiences. 
At the same time, the momentum created during the past 3 year planning cycle will ensure continued focus on strengthening the protection mandate through upgrading the complaints handling system and capacity building to deal with the nearly 10 000 human rights complaints received annually. Resultant improvements in complaints resolution rates were performance achievement increases from 79% in 2012/13 to 93% in 2013/14. These improvements will be accompanied by in-depth analysis of statistical trends, which will in turn inform advocacy and outreach programmes.   
The current strategic plan also increasingly realises the need for outcome oriented planning, evaluation and reporting. As such, the Commission has revised key strategic outcomes to reflect the results based approach. 
1.1
Organisational and Programme Structure

The Commission has three main programmes (Administration; Promotion and Protection of Human Rights; as well as Research and Monitoring and Evaluation) which are supported by business units. The organisational structure in the period under review consists of 178 posts of which 13 posts have been frozen due to budgetary constraints. This leaves the Commission with 165 posts with a staff establishment of 147. The structure of the Commission is presented as follows: 
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A generic breakdown of the Commission’s structure at provincial level is as follows:
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Larger provincial offices such as Gauteng and the Western Cape have three Senior Legal Officers and two Legal Services Officers.

2.
STRATEGIC PLAN 2014-2017
The Commission’s constitutional mandate is carried out through implementation and realisation of nine strategic outcome oriented goals, and six strategic objectives. These are aligned with the annual performance plan for implementation, reporting and monitoring purposes. 
2.1 Strategic outcome oriented goals

The key identified outcomes for the 2014-2017 strategic planning period include:

a. Using and projecting a broader Constitutional and legislative mandate

b. Engagement with a process of enacting legislation that promotes Constitutional human rights obligations

c. Enhancing understanding of international and regional issues through engagement with stakeholders 

d. Enforcing protection of rights through alternative dispute resolutions and other means such as equality courts and litigation 

e. Intensifying advocacy as well as public and community outreach

f. Re-clustering Commissioners’ Strategic Focus Areas to enhance effectiveness

g. Strengthening key stakeholder relationships

h. Developing the institution as a learning organisation

i. Strengthening capacity that supports delivery on the mandate

a. Using and projecting a broader Constitutional and legislative mandate 
The Commission will enhance the understanding of its Constitutional and legislative mandate. It has largely been based on a limited focus on S184 of the Constitution, which refers directly to the functions of the SAHRC. It is important for the Commission to project that its mandate is inherent throughout the Constitution. A holistic, contextual and purposive interpretation of the SAHRC’s Constitutional mandate becomes necessary. While sections 181 and 184 of Chapter 9 of the Constitution provide for the establishment and functions of the SAHRC, it must be read in conjunction with Chapter 2 on the Bill of Rights, as well as Chapter 14 on International Law. 

Other relevant legislation to assist in further understanding the SAHRC mandate include the:

a. South African Human Rights Commission Act, no. 54 of 1994 (SAHRC Act); 

b. Promotion of Access to Information Act, no. 2 of 2000 (PAIA);

c. Promotion of Administrative Justice Act, no. 3 of 2000 (PAJA);

d. Promotion of Equality and Prevention of Unfair Discrimination Act, no. 4 of 2000 (PEPUDA);

In creating a new understanding of the Commission’s mandate, it is also important to note that there are other Constitutional institutions that share the mandate. The shared mandate thus requires collaboration with the other institutions in carrying out the various responsibilities for delivery on the mandate. Greater collaboration may entail partnerships with institutions and civil society, as well as referrals and follow up on cases.   

b. Engagement with processes of enacting legislation that promotes Constitutional human rights obligations
A holistic and broader understanding of the mandate is likely to expose areas of the mandate that may be lacking and therefore require enactment of legislation. The Commission has an obligation to ensure that the full Constitutional mandate is reflected in all legislation. In this regard the Commission will continue to engage with legislative institutions and relevant stakeholders for enactment of legislation that promotes Constitutional obligations. The Commission will as such be increasingly involved in processes of submissions on draft legislation and proposals for new legislation. Increased engagement with the process of enacting legislation is vital to promote the Commission’s effectiveness and meet community expectations.  
c. Enhancing understanding of international and regional issues through engagement with stakeholders 
The Commission has an obligation to monitor compliance with international and regional agreements that impact on human rights. Engagements with Special Rappoteurs and other stakeholders participating in international and regional fora are necessary to enhance understanding of international and regional issues. This should further culminate in increased use of international and regional instruments to improve the Commission’s functionality and impact. An area of improvement and greater focus will be the domestication of and reporting on international and regional instruments.

d. Enforcing protection of rights through alternative dispute resolutions and litigation
The Commission will continue the protection of human rights through increased use of alternative dispute resolutions and equality courts. Litigation will also be used when necessary. Alternative dispute resolutions will be maintained to deepen understanding and ongoing protection of human rights, while litigation will be used to enhance impact through enforcing rights and challenging systemic issues. 

e. Intensifying advocacy as well as public and community outreach
There is a growing need for the Commission to intensify advocacy and community outreach to deepen human rights understanding in especially remote and marginalised areas. An advocacy strategy will be developed and used to improve better conceptualisation of advocacy programmes. Baseline studies on public perceptions will be conducted to inform advocacy and outreach interventions, so that the Commission’s events are evidence based. This will help to focus the human rights advocacy and awareness issues as well as guide who the targeted audience should be. Periodic evaluations of interventions will be undertaken to assess impact and results.

Increasing creative use of the media will be applied as one of the mechanisms to promote advocacy and outreach.  

f. Re-clustering Strategic Focus Areas to enhance effectiveness
In pursuing the Commission’s mandate, the Commissioners adopted strategic priority focus areas with 14 themes. In order to ensure that the broad mandate areas are covered, the Commission will cluster strategic focus areas based on interrelatedness and interdependence of rights. The focus areas will also incorporate aspects of access to justice as provided for by the Constitution. 

Furthermore, to enhance effectiveness, the allocation of strategic focus areas, as well as determination of annual themes will be based on identified principles, taking into consideration some of the following:

a. Extensive coverage of Bill of Rights

b. Research findings based on problem identification

c. Nature of complaints based on trends analysis reports

d. Topical issues of national concern

e. Provincial demographics such as language

f. Determination of annual thematic areas based on identified principles

g. Annual thematic areas to be integrated into the 3 year planning cycle to ensure continuity and optimum use of prevailing opportunities, such that:

· Year 1 focuses on complaints and hearings

· Year 2 focuses on recommendations and monitoring

· Year 3 focuses on monitoring and evaluation, and feedback to affected stakeholders

g. Strengthening key stakeholder relationships
There is an appealing need for the Commission to strengthen and maintain relations with Parliament. While being an independent Constitutional institution, the Commission is accountable to the National Assembly through the Portfolio Committee on Justice and Constitutional Development. It will be useful for the Commission to provide briefings to new Parliamentarians on human rights issues following the national elections in 2014. 

Furthermore, curriculum and policy review may be necessary to strengthen human rights thinking within government and public bodies. In addition, improved relations with the media would assist the Commission to further promote its work.

h. Developing the institution as a learning organisation 
The research function of the Commission will be strengthened to support the institution as a learning organisation. It should play a convening role and align nationwide human rights research outputs, such that the SAHRC becomes a human rights research reference point in South Africa. To this end the Commission will develop a knowledge management system to capture and store all research outputs. Furthermore, research findings will increasingly be used to influence government policy and legislation. Monitoring of stakeholder contribution to human rights will entail sharpening of research protocols to include analysis of budget allocations. Innovative research outputs such as documentaries will be utilised for advocacy and policy influence purposes. 

The integrated use of outputs is critical in ensuring that impact is maximised. Implementation of investigative and research reports recommendations and findings by stakeholders will be monitored to assess the achievement of intended outcomes and desired impact. 

i. Strengthening capacity that supports delivery on the mandate
Considering the identified key strategic outcomes, the Commission will seek to strengthen capacity in support of delivery on the mandate. Increased capacity would be required for legislative review, legal investigations, advocacy and outreach, as well as monitoring and evaluation. The hiring of highly competent staff, intensive training, and increased financial resources will be considered to enhance capacity building. 

2.2
Strategic objectives 

In terms of strategic objectives, resource prioritisation for achievement of the outcome-oriented goals aims to:

1. Promote compliance with international and regional obligations

2. Position the Commission as the focal point for human rights in South Africa
3. Enhance and deepen the understanding of human rights and promote a human rights culture
4. Advance the realisation of human rights

5. Use and project a broader constitutional and legislative mandate
6. Improve the effectiveness and efficiency of the Commission to support delivery on the mandate
2.3
Alignment of Programmes with Strategic Objectives

The programme structure and business units of the Commission are aligned with the strategic objectives for meaningful realisation of the Commission’s outcome-oriented goals and priorities. A presentation of the alignment is as follows:
	Strategic Objective
	Promotion and Protection of Human Rights 
(Commissioner’s Programme; Legal Services; and Human Rights Advocacy) 
	Research, Monitoring and Reporting 
(Research; Promotion of Access to Information; and Strategic Support and Governance) 
	Administration 
(Finance; Corporate Services; and Internal Audit 



	International

Compliance
	X
	X
	

	Focal point for human rights
	X
	X
	

	Understanding of human rights
	X
	X
	

	Realisation of human rights
	X
	X
	

	Broader Constitutional and legislative mandate
	X
	X
	

	Effectiveness and efficiency
	X
	X
	X


3.
OUTLINE OF ANNUAL PEFORMANCE PLAN 2013/14
The Commission has identified a number of key activities and outputs for each strategic objective for implementation in the period under review. 
3.1
Strategic Objective 1: Promote compliance with international obligations
Key activities for implementation in the period under review include:
a) Participate in 6 ICC Chairperson’s role activities 
b) Participate in 2 international SAHRC activities
c) Participate in NANHRI activities
d) Participate in ACHPR activities
e) 100% implementation of Annual SAHRC Action Plan based on outcomes of international and regional activities
f) 4 study tours hosted for capacity development of other National Human Rights Institutions
g) Annual International Human Rights Report
h) 100% draft submissions on relevant international human rights instruments / country reports
i) Meeting with selected United Nations mandate holders
3.2
Strategic Objective 2: Position the Commission as the focal point for human rights in South Africa
Key activities for implementation in the period under review include;
a) 108 stakeholder engagements
b) Host 18 provincial human rights clinics
c) Participate in 12 Parliamentary and Provincial Legislature meetings
d) 100% implementation of resolutions from the Forum for Institutions Supporting Democracy 
e) Establish and convene Section 5 Committees as a mechanism for positioning the Commission as a focal point for human rights
f) 100% implementation of Annual Media and Communications Plan
g) Host Conference on 20 years of democracy
3.3
Strategic Objective 3: Enhance and deepen the understanding of human rights and promote a human rights culture 
Key activities for implementation in the period under review include:
a) Host 2 national human rights events
b) Host 18 provincial human rights calendar day events
c) Produce promotional material
d) Complete advocacy report
3.4
Strategic Objective 4: Advance the realisation of human rights
Key activities for implementation in the period under review include:
a) Complete an Annual Monitoring and Evaluation Report 
b) Complete a baseline survey of public perceptions
c) Complete S184(3) Report
d) Complete 2013 Special Focus Area Report
e) Develop Draft Matrix for 2 ESR areas
f) Ongoing data gathering for 20 years of SAHRC report and documentary
g) 100% submissions on relevant draft legislation
h) Complete the Annual Complaints Trends Analysis Report
i) Conduct feasibility study for establishment of a Complaints Intake Center
j) Review Complaints Handling Manual and Procedures
k) Develop proposals for instituting 2 strategic impact litigation cases
l) 100% completion of a project on corporal punishment
m) 85% finalisation of cases
n) 4 National hearings conducted
3.5
Strategic Objective 5: Use and project a broader Constitutional and legislative mandate 
Key activities for implementation in the period under review include:
a) Complete Annual Equality Report 

b) Submit PAIA Annual Report to Parliament

c) Submit 1 Recommendations Report to DOJCD

d) Complete Institutional Compliance Report
e) 100% implementation of Equality Review Committee meetings resolutions
f) 100% implementation of PAIA promotion and advocacy strategy 
g) Conduct 10 community sessions for PAIA Law Clinic
3.6
Strategic Objective 6: Optimise the effectiveness and efficiency of the Commission
Key activities for implementation in the period under review include:
a) 100% implementation of PMER Policy
b) Compliance with legislative planning and reporting requirements:
· Estimated National Expenditure Estimates submission
· Annual Report
· Strategic Plan and Annual Performance Plan 
c) Clean audit / unqualified audit opinion for 2014/15

d) 100% implementation of action plan resulting from audit findings
e) 100% implementation of strategic risks annual treatment plan
f) 85% compliance with all relevant legislative, regulatory and policy requirements
g) 100% implementation of Internal Audit Plan
h) 100% implementation of organisational Capacity Development Plan
i) 100% implementation of Records Management Plan
j) 100% development of Knowledge Management Plan
PART B: 2013/14 BUDGET OVERVIEW

4.
OVERVIEW OF SAHRC BUDGET ALLOCATION


4.1
Ideal Budget
The Commission tabled an ideal budget proposal of approximately R165 000m for the 2014/15 financial year to National Treasury for meaningful execution of its constitutional mandate. Additional funding was in the programme areas of Legal Services, Human Rights Advocacy, Research, Promotion of Access to Information as well as Information Technology Infrastructure.  The proposed breakdown of the ideal budget is captured below: 
	Budget Item 
	Amount 
2013/14 
	Amount 
2014/15 
	Amount 
2015/16 

	Approved MTEF allocation 
	R115, 999, 000 
	R148,807,080 
	R165,165,768 

	Additional amount requested 
	R32, 808, 080 
	R16, 358, 688 
	R0,00 

	Legal Services 
	R19,139.000.00 
	R8,039,200.00 
	

	Human Rights Advocacy 
	R1,600,000.00 
	R1,860,000 
	

	Research 
	R1,945,000.00 
	R2,137,500 
	

	Promotion of access to information 
	R6,692,080 
	R2,663,488 
	

	IT Infrastructure 
	R3,430,000 
	R1, 658, 500 
	

	Anticipated savings as a result of efficiencies 
	
	
	(R2,966,221) 

	IDEAL BUDGET REQUESTED 
	R148,807,080 
	R165,165,768 
	R162,199,547 


Recommendation from Parliament

It must be noted that the National Assembly, in the 2012 Budget Review and Recommendations Report, had endorsed the SAHRC request for an additional budget. The following extract from the report reflects the recommendation: 

“The Committee was appalled to learn that commissioners lack the budget to travel internally to undertake investigations, meet with stakeholders, etc. It requested that the Commission provide it with funding proposals, which was done. The following amounts are proposed: R2.21 million for 2013/14; R2.43 million for 2014/14 and R2.67 million for 2015/16”. “The Committee recommends that the South African Human Rights Commission be provided with the following additional funds for the MTEF period”: 
R37.5m for 2013/14; R21.116m for 2014/15; and R21.4m for 2015/16 

4.2
Allocated Budget: 2014/15
Notwithstanding the budget proposal highlighted above, the Commission has been allocated a budget of R128,136,000 for the 2014/15 financial year. The budget allocation breakdown is presented as follows:
	ITEM
	2013/14 BUDGET
	2014/15 BUDGET
	INCREASE/ (DECREASE) FROM PRIOR YEAR
	% INCREASE/
(DECREASE)
	% ALLOCATION

	Personnel
	    72,344,213.64 
	80 738 843.34 
	8 394 629.70 
	12% 
	8%

	Commissioners
	       2,801,860.00 
	2 941 53.00 
	140 093.00 
	5% 
	3%

	CEO
	       1,340,469.00 
	810 469.00 
	-530 000.00 
	-40% 
	5%

	COO 
	
	500 000.00 
	500 000.00 
	100% 
	

	Governance
	           404,575.24 
	1 021 827.45 
	617 252.21 
	153% 
	5%

	Finance
	       2,458,491.75 
	2 704 340.93 
	245 849.18 
	10% 
	5%

	Admin & SCM
	    23,069,063.00 
	25 375 969.30 
	2 306 906.30 
	10% 
	26%

	HR
	       2,249,928.16 
	2 362 424.57 
	112 496.41 
	5% 
	2% 

	IT
	       5,665,065.00 
	6 231 571.50 
	566 506.50 
	10% 
	5% 

	PAIA
	           799,384.95 
	717 781.64 
	-81 603.31 
	-10% 
	1% 

	Legal Services 
	       2,724,252.56 
	1 196 302.73 
	-1 527 949.83 
	-56% 
	1% 

	Research
	           797,647.50 
	970 000.00 
	172 352.50 
	22% 
	1% 

	Human Rights Advocacy 
	           712,249.20 
	1 901 126.55 
	1 188 877.35 
	167% 
	1% 

	Internal Audit 
	           631,800.00 
	663 390.00 
	31 590.00 
	5% 
	1% 

	TOTAL 
	        115,999,000 
	128 136 000 
	8 837 000.00 
	7% 
	


A budget comparison of the medium-term expenditure framework baseline allocation indicates that the Commission’s budget is increasing on a decreasing rate. A representation of the budget is as follows:

	MTEF BASELINE (2014/15)

	Description
	Actual Allocation

2012/13
	Actual Allocation

2013/14
	Actual Allocation

2014/15
	Estimated 2015/16

	 
	R '000
	R '000
	R '000
	R '000

	Indicative baseline
	100 736
	116 299
	120 136
	123 199

	Additional funding employees compensation
	794
	0
	0
	0

	Additional service capacity (LSP)
	0
	3 000
	8 000
	10 000

	TOTAL NEW BASELINE
	101 530
	119 299
	128 136
	133 199


PART C: UPDATE ON LEGAL INVESTIGATIONS
5.
 AN UPDATE ON INVESTIGATIONS
5.1
Cases Handled and Finalised during the 2013/14 period 
The table underneath presents the overall number of cases handled by the Commission during the 2013/14 financial period:
	
	Total complaints (excluding transfers)
	Total complaints (including transfers)
	Enquiries finalised
	Appeals
	Total Workload
	Target %

	TOTALS 
	4980 
	5238 
	4237 
	158 
	9633 
	93% 


The overall number of cases finalised during the 2013/14 financial period is presented underneath:
	Description
	Number
	Percentage

	Monitoring Report Recommendations 
	6
	0%

	Monitoring Direct Referral 
	45
	1%

	Rejected
	685
	16%

	Indirect Referral 
	1843
	43%

	Direct Referral 
	419
	10%

	Resolved
	470
	11%

	Closed
	845
	19%

	Total
	4313
	100%


5.2
Complaints Handled by Category: Top 5 Complaints: 2013/14
The top 5 complaints that were finalised by the Commission in the fourth quarter were mainly in the area of Arrested, Detailed and Accused Person (13%), Just Administrative Action (12%), Equality (11%), Labour Relations (10%), and Health Care, Food and Social Security (7%). A breakdown of the nature of the top 5 complaints finalised is as follows:
	Description
	Number
	Percentage

	Arrested, Detained and Accused Person 
	655
	13%

	Just Administrative Action 
	635
	12%

	Equality 
	556
	11%

	Labour Relations 
	525
	10%

	Health Care, Food, Water and Social Security 
	361
	7%


5.3
Key Investigations Conducted during 2013/14 
This sub-section presents a summary of some of the key investigations undertaken by the Commission during the financial year under review:

1. Craig Thiem // Lenard Mac Kay / Principal of Wilgehof Primary School / Chairperson of the School / Governing Body, Wilgehof  Primary School (FS/1314/0083)
· The First Respondent is alleged to have violated the right to equality, human dignity, education and the rights of the child of the learners by referring to them as ‘kaffirs’, ‘monkeys’, ‘baboons’ and ‘barbarians’.  The First Respondent is further alleged to have displayed an old South African flag and pinned to the wall a caricature depicting Mr Julius Malema alongside baboons in the classroom.

· The Commission found that the First Respondent’s crude racist remarks perpetrated against black learners constituted a clear incident of hate speech as defined by PEPUDA. The First Respondent’s act of hate speech constitutes a clear violation of both the right to equality and human dignity of the learners. 
2. Mike Waters MP / National Department Of Social Development (GP/2012/0309)
· The complaint related to the allegations that the Department of Social Development (DSD) was failing to properly implement the National Child Protection Register (CPR) and that by failing to enforce the CPR, section 28 of the Bill of Rights of the Constitution, which reads as follows: “every child has the right to be protected from … neglect, abuse or degradation,” was being violated.

· The Commission found that there is a clear duty on the statutory functionary of the State to maintain the CPR notwithstanding the responses tendered by the DSD explaining the current state of the CPR.
3. Nomonde Bozwana / North West Department of Education (GP/1213/0705)
· The Commission received a complaint that at Polonia Primary School, the toilets used by the pupils were in a deplorable condition and as a result the pupils were subjected to extremely unhygienic and unsafe conditions on a daily basis.

· The Commission found that the North West Department of Education did not take reasonable steps to ensure that the sanitation facilities at the school were of an acceptable standard. In this respect, the Respondent failed to adequately monitor the condition of the toilets on a regular basis with a view to ensuring that an acceptable standard of sanitation was adhered to and by so doing, failed to comply with its constitutional obligations.
4. Ms Hazel Oortman obo Minor Child X // St. Thomas Aquinas School / Department of Education, MP (MP/2010/0030)
· The First Respondent did not have a built environment that was wheelchair friendly to enable the complainant’s child to access the school buildings.
· The Commission found that the First Respondent failed to take the necessary steps to accommodate the complainant’s child and therefore violated the child’s right to equality and education. 
5. SJ Masango, MPL (Democratic Alliance, Mpumalanga) / The Department of Health, Mpumalanga (MP/1213/0160) 
· The complainant alleged that the Respondent failed to provide health care services in public hospitals in the province and thus violated patients’ rights to health care services as well as their right to dignity. The complainant submitted that Mpumalanga hospitals had critical shortage of doctors and nurses as well as lack of proper infrastructure in the hospitals. 
· The Commission found that the Respondent violated the right of the public to have access to health care services. 

5.4 Major Litigation Matters dealt with during 2013/14 

The Commission has, during 2013/14, also carried on with litigation matters. Some of the major matters dealt with in this period are listed in this sub-section. 

1. FW de Klerk Foundation obo Maxwele / Minister of Police (Gauteng Provincial Office – GP/2010/0182)
· The Complainant was assaulted and unlawfully detained by the members of the South African Police Services.
· The South Gauteng High Court dismissed the Respondents application to review the Commission’s finding in the matter. 
· The Respondent tendered an apology to the complainant.  
2. SAHRC / Jon Qwelane (Gauteng Provincial Office – GP/2008/0796) 

· Jon Qwelane is alleged to have made derogatory statements about homosexuals in his opinion column in the Sunday Sun newspaper. 
· The Respondent has filed papers setting out a constitutional challenge to sections 10 and 12 of PEPUDA.  
3. SAJBD / COSATU (Gauteng Provincial Office – GP/2009/0362) 
· Bongani Masuku is alleged to have made a number of discriminatory utterances about the Jewish people. 
· The court has advised that the matter will be heard between the 10 November 2014 and 21 November 2014; the exact dates and duration of the hearing to be confirmed. 
4. SAHRC / PASSOP // Minister of Home Affairs & Others (Gauteng Provincial Office -GP/2012/0134)

· Matter relating to the detention of asylum seekers at the Lindela Repatriation Centre beyond the legislatively prescribed timeframes.
· Heads of Argument and Practice Note have been filed on 28 November 2013. The counsel acting on behalf of the Department has not indicated which two days he shall be available notwithstanding our counsel requesting same.
· Matter set down for 7 and 8 August 2014 
5. Samson Mdawe Mdluli / Abraham Minnar Van Veijeren (Mpumalanga Provincial Office – MP/2010/0125)
· Complainant was called a “kaffir” by the Respondent.
· The Commission applied and was granted a default judgment on 2 May 2012.
· The default Judgment was sent by the Equality court, in terms of PEPUDA, to the North Gauteng High Court for confirmation. The High court confirmed the judgment. 
6. Residents of Athurstone Village / Amashangana Tribal Authority (MP/1213/0324) 

· Complainants were evicted unlawfully and in violation of their rights. The Commission is challenging the order by the Magistrates’ Court. 

· The relief sought is a declaration that evictions and demolitions were unlawful.   Alternatively, emergency accommodation and damages. 
7. Broad steps Commission intends taking to ensure compliance of Respondents with recommendations
· Should the Department concerned remain non-compliant with the SAHRC’s recommendations, the National Assembly should be approached by either the submission of the Finding to the relevant Portfolio Committee. 
· The Department may be called to address the Commission and either present to it how it intends to comply with the SAHRC’s recommendations or provide a written submission communicating same.
· Noting that the Findings of the SAHRC are not justiciable approaching a court of law to institute legal proceedings.  
5.5
Update on Marikana Investigation and the Role of the SAHRC
Introduction 

The South African Human Rights Commission (SAHRC) is a participant before the Marikana Commission of Inquiry (Commission). The Commission was set up by Proclamation by the President of the Republic of South Africa, 50 of 2012 on 26 August 2012 in terms of section 84 (2)(f) of the Constitution of the Republic of South Africa, 1996. 

The Commission was established to investigate matters of public, national and international concern arising out of the tragic incidents at the Lonmin Mine in Marikana in the North West Province from Saturday 11 August to Thursday 16 August 2012, which led to the deaths of approximately 44 people, more than 70 persons being injured, approximately 250 people being arrested and damage and destruction to property. 

The SAHRC received a complaint regarding the actions of the police at Marikana. In investigating this complaint, the SAHRC anticipates two roles in the Marikana Commission, both derived from its constitutional mandate and responsibilities. 
a) Firstly, the SAHRC assumes the role of a watching brief, monitoring the evidence as it emerges; overseeing that the process before the Commission is fair, just and transparent process for all parties, in the public interest; and to facilitate the SAHRC’s own work in relation to the causes and consequences of the events at Marikana, and;  
b) Secondly, the SAHRC represents the public interest in the promotion and observance of human rights. In this role, the SAHRC has made submissions and has brought evidence on specific matters, which it appears no other party has addressed. 

Participation of the SAHRC: 
The Marikana Commission of Inquiry has separated its investigation into two phases:
Phase One
Phase One is confined to, among others, an investigation of the lawfulness of the conduct of the SAPS and its members in fatally shooting 34 people on 16 August 2012 and in injuring protestors who were not fatally wounded. Through its participation in Phase One of the Marikana Commission, the SAHRC has:

a) Produced expert evidence from Gary White MBE, Director of Operations at the global consultancy, Ineqe. In this position, Gary White advises on public order policing. Prior to joining Ineqe in early 2012, he was Chief Superintendant and Temporary Assistant Chief Constable of the Police Service of Northern Ireland (PSNI) and has 30 years policing experience, having joined the Royal Ulster Constabulary in 1982. Mr. White is due to testify at the Commission in the week of 23 June 2014.

b) Produced expert evidence from Professor Christof Heyns, United Nations Special Rappoteur on extrajudicial, summary or arbitrary executions.

c) Produced evidence from Commissioner Titus, a Commissioner of the SAHRC overseeing the area of human rights and law enforcement, on the work of the SAHRC in this area.

d) Produced expert forensic evidence on gunshots fired at Scene 1 on 16 August 2012.

e) In addition to the submission of the above-mentioned evidence, the SAHRC has cross-examined various witnesses and produced a number of evidential analyses on the objective evidence before the Commission.
Phase Two 

Phase Two of the Marikana Commission intends to address the longer term, social and environmental causes of the conflict at Marikana. Through its participation in Phase Two of the Marikana Commission, the SAHRC has:
f) Attended and participated at the three seminars held by the Marikana Commission of Inquiry under Phase Two, namely Bargaining Arrangements in Platinum; Mining and Migrancy; and Violence in Industrial Relations. 
g) In addition to these seminars, the SAHRC has requested discovery from a number of parties, including Lonmin Plc and local government, to enable the SAHRC to undertake additional work in Phase Two.  This may include the Social and Labour Plan (SLP) system and Lonmin’s compliance with its SLP commitments and the Business and Human Rights Framework and Lonmin’s compliance with prevailing standards.
h) Depending on the extent of discovery received from these parties, the SAHRC wishes to undertake work for submission to the Commission on: 
· The Social and Labour Plan (SLP) system and Lonmin’s compliance with its SLP commitments; and
· The Business and Human Rights Framework and Lonmin’s compliance with prevailing standards. 

Recent amendment to the Terms of Reference of the Marikana Commission 
i) A recent amendment to the Marikana Commission’s Terms of Reference has extended the deadline for the completion of the Commission’s investigation to 31 July 2014. In addition, the amendment has deleted paragraph 1.5 of the Terms of Reference. Paragraph 1.5 required an investigation into “the role played by the Department of Mineral Resources or any other government department or agency in relation to the incident and whether this was appropriate in the circumstances and consistent with their duties and obligations according to law.” 
j) The SAHRC has addressed correspondence to the Presidency requesting reasons for the amendment to the Terms of Reference. The SAHRC awaits a response in this regard. 

The unique role of the SAHRC before the Marikana Commission 
k) The SAHRC plays an important role before the Commission. Acting in the public interest, the SAHRC is well placed to assist the Commission in fulfilling its terms of reference. The SAHRC has already brought important evidence in Phase One of the Commission, with the objective that this evidence will assist the Commission in fulfilling its Terms of Reference, and ultimately impact on the final recommendations made by the Commission. Other parties before the Commission have acknowledged the importance of this evidence. The Commission is still investigating these matters and no conclusions can be reached at this stage. Suffice to say that the SAHRC’s role is important and goes to the heart of the investigation of the Commission. No other party has brought evidence of this nature before the Commission.
l) As a watching brief the SAHRC has had a positive impact on the proceedings of the Commission and continues to monitor and observe these proceedings to ensure a fair process is followed. 

Conclusion 
a) The SAHRC’s participation before the Marikana Commission is hoped to assist the Commission in fulfilling its Terms of Reference; to have an impact that will ensure that necessary recommendations are made to prevent tragedies like the Marikana tragedy from happening again in the future; and to monitor the proceedings and assist in ensuring that human rights are protected and justice is served, in the public interest.
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