Legal Practice Bill 
Response to Western Cape Legislature Negotiating Mandate
	Commentator    
	Sequence No./Clause / principle
	Department’s Comments

	Cape Bar Council
	1.

110 / Proposed Regulatory structures will powers and functions of established Bars 
	Bill does not abolish voluntary associations, but regulates aspects that are within the powers of the State to regulate

	
	2.

Bill will lead to substantial increase to subscription fees


	The National Forum is tasked to do a cost analysis and provide an viable financing model for the profession

	
	3.

Powers of Bars are reduced
	Refer to comments under (1) above

	
	4.

Regulations in clause 94(2) gives Minister wide discretion as they are made after consultation with Council
	A distinction is made between Regulations made in consultation and after consultation – depending on whether the substance matter to being regulated on is a matter of government policy or advance the interest of the profession



	
	5.

Section 14 - Powers of Minister to dissolve the council
	Opinion of the legal adviser confirms the position of the Department that there are adequate checks and balances built-in to avoid arbitrary use of power by the Minister

	
	6.

The Preamble is not backed by the content of the Bill in so far as it advocates for racial and gender transformation
	The Bill is transformation-focused, with Council taking the lead – for eg clause 94(1((b) which enjoins Minister to make Regulations relating to previously disadvantaged legal practitioners

	
	7 - 12

Lack of detail regarding vocational training
	Matters are left to the Council to take the lead 

	Attorneys Fidelity Fund
	1.

Clause 6(4) – fees for fidelity fund certificate to be determined by the Fund after consultation with the Council
	In consultation allows  concurrence between Council and Fund both of which have a direct interest on the matter

	
	2.

 clause 22(10(b) – annual appropriation made by the Fund
	

	
	3.

Section 34 (2)(b) consideration of aspects to provide Fidelity Fund certificate for advocates who wish to take direct instruction from the members of the public 
	Operational aspects relating to the issuing of Fidelity Funds to advocates who take direct instructions from members of the public may be by rules of the Fund made pursuant to clause 63(1)(f)

	
	4.

Clause 55(1) – reimbursement of persons who suffer pecuniary lass by an attorney or advocate – not clear that the liability extends to an advocate who chooses to take direct instruction
	The clause provide for instances of advocate with a fidelity fund certificate

	
	5.

Extension of liability for theft committed by a person employed by an attorney
	

	
	6.


	

	South African Attorneys Association
	1.

Concerns is raised that the Bill abolishes law societies that are accountable to their members and replace them with Council accountable to the Minister
	The Bill ensures the protection of public interest and accountability, whilst retaining the independence of the profession

	
	2.

Fears that the Council will not take into account the interest of practitioners
	The council will take into account public interest, and voluntary association could still play an trade union function

	
	3. & 4.

Clauses 35, 29 and 14 give Minister wide powers in relation to the determination of fees, community service and dissolution of Council
	Minister will determine fees, but will cap fees payable by the State for obtaining legal services.  Community  and the SA Law Reform Commission will undertake a study regarding the mechanism for determining fees; Community service will be spelt out in greater detail in Regulations made by Minister after consultation with Council and dissolution of Council is tightly regulated to ensure due process.

	
	5.
Powers of Minister to determine areas of jurisdiction of Provincial Councils
	The Forum will investigate aspects pertaining to Provincial Councils and election of members to the First Council

	
	6.
Preamble to the effect that it provides for the racial and gender transformation into the profession may limit access to the profession
	The opposite results will occur as the Bill seeks to open opportunity for entry into the profession by previously disadvantaged individuals

	
	7.
Clause 24(3) – Minister power relating to the admission of foreign practitioners viewed to be too wide
	Minister’s power will be prescribed by GATS and foreign policies under the WTO

	
	8.
Clause 47 – recommended that the Ombud be appointed by the Chief Justice, not the President
	President already appoint or assign retired judges to other positions of public interest, such as Commissions of Inquiry

	
	9.

Clause 6(4), 63(1), 77(4) – the funding model contemplated in the Bill will place a high financial burden on the practitioner
	The Bill does not propose any financial model, and leaves it to the Forum to investigate

	
	10.

Clause 34 – the dispensation that allows advocates to take direct briefs erodes the distinction between advocates and attorneys and will result in administrative nightmare
	Advocates have a choice to take direct instruction and the Fund is capable of putting in place  administrative arrangements to regulate the aspects relating to such advocates

	
	11.- 14.
Clause 35 – the Rules Board should determine only litigious fees on reasons that it will be difficult to determine non-litigious fees and rather that guidelines be issued in respect of the latter
	The Rules Board has the capacity and legal competence to undertake necessary investigation to determine non-litigious fees

	I Jenecke
	1.
The Bill will result in all attorneys and advocates who are admitted to be admitted retrospectively – and is therefore unconstitutional 
	The Bill cannot undo what was done in accordance with the law that applied at the time

	
	2.

Clause 24 – the Bill is in conflict with the Competition Commission’s findings
	The Competition Commission was consulted and no contradiction were detected


Comment 21

The position of the Department is that when issues are of public nature and toward the protection of the public interest, the Minister has the prerogative to deal with these matters after consultation with the Council.

Comment 22

The comment is not understood as the provision exists as an empowering provision that allows Council to pay these honorariums and allowances.

Comment 23

There is no conflict , the Council determines the amount that is to be paid for Fidelity Fund Certificates in consultation with the Board and the Board merely has to make rules that deals with the obligation to pay an amount towards the issue of a Fidelity Fund Certificate.

Comment 24

The Higher Education Act spells out clearly what is envisaged and a simple reading of Sections 5 and 7 clarifies that it deals with all aspects of education including curriculum of courses.

Comment 25

There is only one law teacher .The other is a Dean.

Comment 26
This cannot be accepted as a meeting could have a very low turn out and a minimum quorum must be achieved .

Comment 27

The Council will  not be the best body to determine this .This composition of Exco must be clear and unambiguous. The risk of having too big an Exco exists.

Comment 28

Sub-delegating a delegated authority is not permissible in law.

Comment 29

The comment from the Legislature is correct. 

Comment 30

The GATS commitments must be respected.

Comment 31

The point is missed . This section makes it possible for the practitioner or candidate practitioner to approach the Minister to approve a very wide range of services that might be perculiar to the practitioner . This is for the benefit of the practitioner .

Comment on clause 33

The entire Bill is premised on practising attorneys and advocates .

Comment 32

The Council must simply gazette any rules of conduct . What it also says is that any further amendments must also be gazetted.

Comment 33

Section 18(1)(a)(ii) prohibits employees from being part of any committees

Comment 34
The comment is noted and perhaps the Chief Executive Officer must be entitled to attend to this function.

Comment 35

We agree

Comment 36

We donot agree. Currently no compensation orders are ever considered by the existing law societies. This compensation order will be considered in exceptional circumstances rather than the normal run of the mill matters .For that reason , a Court must enforce same.

Comment 37

56(9) clarifies the position

Comment 38

The comment does away with the advocate with the FFC .

We cannot therefore agree with the suggested amendment.

Comment 39

The passing over of interest to the Fund is crucial in its ability to raise maximum interest and conduct its business efficiently . The possibility that the Fund will be able to negotiate the best possible interest with banks given the volume of attorneys involved cannot be discarded . This in no way suggests that individual attorneys are not entitled to invest the interest bearing trust monies themselves

Comment 40

These are noted

Comment 41

The Department will fund the National Forum

Comment 42

The reason for this is that members cannot simply be removed by their nominating organisations at their sole discretion .The possibility does exist that if a member deployed to the Forum does not agree totally with what is being proposed,he/she will merely be a rubber stamp to discussions. In addition the functioning and effectiveness of the Forum with its limited time constraints may be further compromised in its mandate.

Comment 43

The comment of the Legislature is correct

Comment 44

This clause indicates what the existing persons /entities must do so as to capacitate with the full Roll whereafter the Council takes responsibility for keeping this Roll . The current arrangements are disjointed.

CENTRE FOR CONSTITUTIONAL RIGHTS 

Comment 1

No response can be given as the comment is general 

Comment 2

Response from the Legislature is correct

Comment 3

The comment from the Legislature is correct. In addition persons besides legal practitioners will also have the capacity and insight to participate fully ina regulatory body that talks to legal services .The public have a vested interest in this service.

Comment 4

The response from the Legislature is correct. Voluntary associations and the right to belong to same is not prevented by this Bill.

Comment 5

The dissolution of the Council is not taken lightly and the safeguards to the profession and steps that the Minister must take are carefully  stated. If the Council is dissolved and confirmed by the Courts ,the Minister has a duty to ensure the public are protected .

Comment 6

The funding and financial support is from the budget of the Department .It is not an intrusion to independence as currently the DOJ controls the budget of Courts yet the Judiciary remains independent.

Comment 7

The consultative process ,the approval of Parliament and the gazetting of these Rules and regulations are done in a transparent manner and the Council will have full knowledge of this. 

The Council has full opportunity to make submissions and contributions.

Comment 8

The response from the Legislature is correct . In addition the Department funds the National Forum . The real possibility exists that in this most important interim stage ,persons hell bent on not complying with ,dragging out deliberations of the Forum and complying with the stated mandates ,might be deployed by the legal profession .This cannot be discarded . The Department must ensure that the Forum functions within the limited time scale allocated to it.

GENERAL COUNCIL OF THE BAR

Comment 1
The response from the Legislature is correct

Comment 2

The comment from the Legislature is correct

Comment 3

This argument has been well debated. The point is that the concern of the dilution of the referral rule (as submitted by the GCB) amounts then to a choice of its very members to decide how they prefer to practice. Forcing membership into the referral rule system in order to retain the membership of the GCB is inherently unconstitutional .

Advocates that choose to practice with t Fidelity Fund Certificate must go through the requisite Trust Account training just like Attorneys and the Bill makes this quite clear.

Comment 4

The comment is noted

Comment 5

The response from the Legislature is correct

Comment 6

These comments are noted 

Comment 7

The Department does not agree. Graduates from University have a law degree and under supervision can be useful and render advice as they currently do .

Comment 8

The Bill is littered with these provisions ,namely :

· Single regulatory structure for all legal practitioners

· Right to choose how to practise for advocates

· One single law degree for both streams of one profession

· Uniform rules and regulations

· Public participation in disciplinary matters

· Creation of the Office of the Ombud

· Conversion of your right to practice as attorney and advocate made possible and easier

· Community service will transform the mindset of legal practitioners and expose many to an overall exposure of the country as a whole

· Payment of stipends to pupils whilst doing pupilage 

· Inclusion of non legal practitioners to the Council to allow for expertise apart from that of the legal profession

· Written fee agreements will give more certainty to the public

· Extensive investigations into fee tariffs to be investigated

· Etc

Comment 9

The response from the Legislature is correct.

Comment 10

The Council must determine this .Who else is expected to do this ?

Comment 11

Voluntary Associations will continue to exist and their role will cater for own interest matters . The Bill will deal exclusively with a regulatory structure.

Comment 12

The response is the same as comment 10 above

Comment 13

No provision exists for two chambers .

Comment 14

The Higher Education Act talks extensively to these provisions.

Comment 15

Examination setting is part of the function of the Council and not voluntary associations. 

Comment 16

Response same as comment 10 above
Comment 17

The argument of parity of attorneys and advocates has a long history and the realities of the current composition of the legal profession enjoins the rationale in the Bill.

Comment 18

The Council cannot be made up exclusively of legal practitioners .This is the entire point of the Bill .Many vested interests and expertise relative to the legal profession and the service provided by legal practitioners ,do exist .The composition of the Council is a reflection of the aspirations to have a Council that is widely representative and relevant to its mandate.

Comment 19

The steps to dissolve are clear : consultation with the Council,advices from the Ombud and lastly through a Court Order.

Comment 20

Advocates must realize that they are part of the larger legal profession and unless they can show that a particular issue is only applicable to them and not the rest of the legal profession, this argument will hold no water.

Comment 21

The response from the Legislature is correct

Comment 22

Strict monitoring and interrogation by the Council will have to be enforced.

Comment 23

The Council advises the Minister on this .

Comment 24

No chamber for Advocates will exist

Comment 25

The Rules Board and SALRC will be involved in the fee determination ,not the Minister.

Comment 26

No separate Chambers will exist

Comment 27

The response from the Legislature is correct

Comment 28

The sittings of the various committees will be determined in an efficient and convenient manner.

Comment 29

The Council cannot be the appointing institution precisely to protect its independence.

Comment 30

The response from the Legislature is correct.

Comment 31

Public interest matters will require the Minister’s input.

Comment 32

This does not fall into the exclusive domain of the legal profession. Their input will be made but the overall interests of the public is important.

Comment 33

The Bill envisages ALL advocates to register with the Council and addresses the concern raised
