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	THE BANKING ASSOCIATION OF SOUTH AFRICA

	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 1


	Chapter 1 Interpretation, objects and application (definitions)

“Land reform”

We are of the view that this definition is too wide as it does not draw a distinction between land reform and the State acquiring/disposing or leasing property in its normal course of business. Section 25(3) of the Constitution defines “public interest” as “includes the nation’s commitment to land reform and to reforms to bring about access to all South Africa’s natural resources.” It follows that the definition of “just and equitable” compensation as contained in this section of the Constitution does not include the acquisition, disposal or lease of property in the State’s normal course of business should be excluded from this definition as such valuations should be based purely on market value.

Recommendation

We recommend that the definition of “land reform” should be expanded upon to draw a clear distinction between what constitutes “land reform” and normal State acquisitions, disposal or leases of property as well as highlighting the distinction in factors to be taken into account when undertaking such different categories of valuations.
	The distinction between “land reform” and the state acquiring/disposing or leasing property in its normal course of business” is contained in clause 12. Valuations for purposes of land reform are linked to section 25 (3) of the Constitution (see definition of “value”). Whereas the valuation for any reason other than land reform is based on the market value principle.




	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	“Market Value”

As regards “the absence of other credible data, prices paid by the State for any

acquisition of property may be considered”, we recommend that:

o “credible data” should be defined in this Bill;

o in the event of there being no “credible data” it may be preferential for alternative valuation methods to be used, for example, the Direct Capitalisation

Method, as the usage of prices based on State acquired properties for land reform purposes could distort what is deemed to be the market value of such properties.

Recommendation

We recommend that:

· a definition for “credible data” is created within the Bill;

 the definition of “market value” should be altered as highlighted above

“Value” 

This definition within the Bill is a direct extract from section 25(3) of the Constitution, which definition could result in valuations being less than market value. This is of great concern to financial institutions as Banks Act Regulations (which are derived from the global regulatory framework), requires financial institutions to derive the security value of a property from the market value of a property.
	The Department does not agree with this proposal. Valuers must be given the space to utilise data relevant to the particular valuation. 

Comment noted.


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	The extension of credit is a risk has to be managed in terms of strict prudential rules imposed on financial institutions by such legislation, as consequences for not adequately managing the risk credit posed can lead to systemic consequences for the economy as is being evidenced by the current global financial crisis. Lenders therefore adhere to strict risk based pricing principles when calculating the interest rate which they are to charge on a loan

These principles also include the risk profile of a client and their ability to repay a loan.

Unless valuations are calculated on the market of the property, a consequence of this Bill would therefore be that private sector lenders:

· withdraw from providing loans where property is being offered as security for the loan and/or

· adopt a more conservative approach to the extent of the loans they would be prepared to provide as compared to property values (so called maximum loan to property value) and/or

· More importantly, this could impact negatively on the capital adequacy and the stability of commercial banks.

In turn, this could sterilize the market, affecting food security. In stakeholder engagements with the Department of Rural Development and Land Reform (DoRD) over the past two years, DoRD recognized the need for the State to avoid such an occurrence. 

We understand that in December 2012, Cabinet approved their policy framework document styled“. A policy framework for land acquisition and land valuation in a land reform 
	 Comment noted.

This Conclusion is based on speculation.

In any credit agreement the lender takes on a particular level of risk and prices such risk into the amount of the loan and the interest they charge. Even in instances where consumers pass the affordability test the risk of default remains and lenders price that into the interest charged. The banking sector will adjust to this policy implementation as it 

	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	context and for the establishment of the Office of the Valuer -General, dated 18 October 2012.”

The following paragraphs are extracted from this document for ease of reference:
Legislating the definition of market value:

The international definition of market value should be domesticated in appropriate legislation, and interpreted to specifically exclude prices paid by government as evidence for market value. This will have the immediate effect of aligning prices paid by government with those of the private sector in those cases where value is the basis of transaction and thereby help to control price speculation.

Guarantees to financial institutions:

Just and equitable compensation may lie below market value. Given that most lending by banks and other financial 

institutions is with reference to a market value base, the change to just and equitable compensation will have implications for the collateral value of existing debt. This will in turn impact negatively on the capital adequacy of these institutions, and on their ability to provide credit to the agricultural sector. This could have serious implications for food security and agricultural/ rural development.

In order to mitigate these potential effects, government should automatically guarantee the difference just and equitable compensation determined in terms Section 25(3) and market value.
	Should recognise that this is a national imperative that is guided by the letter and spirit of the Constitution.

With regard to the banks’ ability to provide credit to the agricultural sector, the Valuer-General is not a stand-alone intervention, but one amongst a suite of instruments aimed at transforming land relations in the country. One such instrument is the recapitalisation and development programme of the Department which makes funding available to farmers.



	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	Thus where mortgaged land has been acquired at less than market value, government should pay directly the financial institution concerned the difference between the purchase price and the outstanding amount, up to a maximum of the market value of the property. This guarantee will allow the financial institutions to continue lending to the agricultural sector on the basis of market value.

Recommendation

We believe that the definition of “value” should be broadened to either include the:

· need for valuations to take cognisance of and where necessary to adjust valuation calculations upwards to a level where monies owed to registered rights holders (mortgagees/special notarial bond holders) up to the level of their security will be paid;

· provision of a blanket State guarantee that financial institutions will not suffer losses if State valuations and hence the compensation paid to property owners is less than market value.


	The Department does not agree with this proposal. This will negate the whole object of the Bill and goes against the Constitution.


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 5 c
	Chapter 2 Office of the Valuer-General

We do not believe that the Office of the Valuer-General “must be impartial and must exercise the powers and perform the functions of office without fear, favour or prejudice” if it is to be accountable to the Minister DoRD, given the departments vested interest in the quantum of compensation to be paid for the acquisition of property for land reform purposes. There is therefore a conflict of interest if the Office of the Valuer General is to be accountable to the Minister DoRD. We deem this to be a critical issue.

We also note that the Office of the Valuer-General is intended to provide a specialist valuation service to multiple national and provincial departments in respect of the acquisition, disposal or lease of properties.

It follows that as its intended function is broader than catering specifically for the valuation needs of DoRD that it should vest within the Department of Public Works, as this department has been established to cater for the needs of the broader State.

Recommendation

We recommend that clause 5.(c) be amended to read “is accountable to the Minister of Public Works”.


	The Department does not agree with this proposal, There are no valid bases to infer that the Minister will interfere in the functioning of the Office of the Valuer-General.
The main thrust of the Office of the Valuer-general is aimed at promoting land reform which function vests with the Minister of RDLR.


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 7

Clause 9
	Powers 

This clause makes provision for the Office of the Valuer-General to “engage in any activity to promote the proper, efficient and effective valuation of property…” We are of the view that this power should be qualified to reflect that this should be restricted to comply with Constitutional principles such as the rule of law (the Dawood Constitutional Court case held that an administrative action which affects a person’s fundamental rights is unconstitutional).

Recommendation

We recommend that either the wording of this clause should be amended so as to ensure that a person’s constitutional rights are not infringed upon or the words “engage in any activity to” be deleted from the sentence.

Deputy Valuer-General

As the Office of the Valuer-General is to fulfil a specialist valuation and advisory function, it follows that the Deputy Valuer-General must be able to fulfil these specialist functions, which skill set would be no different to those of the Valuer- General.
	The comment is noted, We however don’t agree that the power referred to should be qualified, as in terms of section 16 of the Constitution, “law or conduct inconsistent with the Constitution is invalid”.




	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 11 (2) (b)

Clause 13 (3)
	Recommendation

We recommend that section 9 be amended to include the need for the skills set of the Deputy Valuer-General to include being a registered valuer, with suitable experience and knowledge in respect of public administration and public finance matters.

Chapter 3 Valuation of Property

We do not understand what is meant by this clause. The Property Valuers Professions Act and the SA Council for the Property Valuers Profession make provision for the registration and usage of candidate Valuers who are professionals studying towards their valuer qualification and registration as Valuers. They may conduct valuations subject to these being counter signed by a registered Valuer. We assume that this is what is being suggested by this clause. If so, we recommend that the law drafters align this clause to those clauses within these Acts. Further, if such a valuation is disputed by the property owner, we recommend that an independent Valuer be tasked with conducting a fresh valuation of the property. Further, we recommend that the content of this clause be amplified by the law drafters to clearly specify what assistance such assistants may provide.

Recommendation

We recommend that this clause should be amended as per the above comments.

General Valuation Powers

We submit that holders of registered rights (mortgagees/holders of special notarial bonds) who enjoy real rights, should also be notified that a valuation is to be conducted on the property by the authorised Valuer.

Recommendation

This clause to be changed to read “a written notice must be delivered to the owner or person apparently in charge of the property and the holders of registered rights…”
Financial and Other matters

Section 19 permits the Valuer-General and/or Deputy Valuer-General to delegate all “functions and powers” to staff within the Office, but at the same time it authorizes either the Valuer-General or the Deputy Valuer-General to “confirm, vary or revoke any decision taken in consequence of a delegation or sub-delegation in terms of this section, subject to any rights that may have accrued to a person as a result of the decision”. 

This raises two concerns, namely:

· there are certain functions and powers which we do not believe can be delegated to staff within the Office;

· should functions and powers be delegated to staff, they are being authorised to bind the Office on decisions or actions that they make/take and the
	The Department proposes that clause 9 and 10 be amended to provide that the Valuer-General   will be responsible for the valuation functions and the Deputy Valuer-General will be responsible for the day to day management of the office and the finances, 

Clause 11 provides that all valuations are conducted by registered valuers, but that they may be assisted by specialists in a particular field.

The Department does not agree with this proposal. Not clear why the responsibility to notify any holder of registered rights of a valuation should be placed on the authorised valuer.

The Department does not agree. The discretion to decide what to delegate should be left to the Valuer-General.


	SECTION IN BILL
	ORGANISATION
	PUBLIC COMMENT
	RESPONSE

	
	Valuer- General/Deputy-Valuer will be held accountable for their decisions/actions (one can delegate responsibility but you cannot delegate accountability).

It follows that section 19 should be amended to clearly define what functions/powers may/may not be delegated to staff below Valuer-General/Deputy Valuer-General level.

Conclusion

We trust that the Committee will view our comments as being of a constructive nature. If the Committee requires clarification or wishes to engage on any of the comments we have made, please do not hesitate to contact the writer.
	


	AGRI-SA


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	GENERAL COMMENTS:

· Agri SA has participated in the formulation of policies and draft legislation regarding the Office of the Valuer-General (OVG) in the Green Paper on Land Reform consultation process.  The organisation has provided our inputs throughout the NAREG process and submitted commentary on both earlier versions of the Bill. Agri SA recognises the need to accelerate land acquisitions for the purpose of speeding up the pace of land reform.
· And whilst we acknowledge that government may have paid inflated prices for land in certain transactions, we believe that this can be attributed to a lack of clear instruction and monitoring of valuers, corruption, and poor implementation of the process rather than a failure of the willing-buyer willing-seller principle. Agri SA stands by its support of market-based transactions for land reform. Where expropriation is necessary, Agri SA supports the view of the Food and Agricultural Organisation (FAO) of the United Nations that compensation must be based on equivalence. Affected owners and occupiers should be neither enriched nor impoverished as a result of the expropriation for a public purpose or in the public interest. 

· As stated in our commentary throughout the various drafts, a valuation by the OVG should be restricted for the state’s own internal house-keeping requirements and must never be binding on the property owner. The Bill must in no way restrict the owner’s ability to access the courts if a dispute arises

· From a legal-conceptual point of view, Agri SA does not believe that it is appropriate to impose the factors related to just and equitable compensation for expropriation onto normal land acquisition transactions.
· The Constitution only prescribes ‘just and equitable compensation’ and the factors used to determine it in the context of expropriation. The Bill does not make reference to expropriation anywhere. In the explanatory memorandum to the Bill it seems clear that the intention is to combat escalating land values and exorbitant prices paid for land targeted for reform by providing the state with an internal valuation capacity. Clearly therefore, valuations conducted by the OVG of land targeted for reform will influence the purchase price offered by the state to land owners, not a determination of compensation for expropriation. We propose that the two concepts are unnecessarily blurred by this Bill. The factors used to determine ‘value’ in this Bill only has a constitutional basis as far as expropriation is concerned, there is no constitutional basis advocating that these factors should influence the purchase price in a normal sale/purchase transaction. 
· From a pragmatic point of view, we are concerned that the Bill will undermine the chances of successfully concluding transactions to buy land for reform and force the state to expropriate the land. If land earmarked for land reform is valued using the criteria set out in this Bill, and such a value is less than market value, it seems unlikely from a business perspective that a land owner will voluntarily accept an offer from government that is less than market value if he can receive more for it on the open market. For this reason, the government will then have to resort to expropriation. 
· Finally, Agri SA is concerned about the suitability of authorised valuers to interpret factors synonymous with just and equitable compensation. The Bill mandates professional valuers to arrive at a value which must reflect an equitable balance between the public interest and the interests of those affected by the acquisition. In doing so, a valuer must consider and give a quantifiable value to factors such as the purpose of the expropriation, and the history of the acquisition of the property. This essentially involves the weighing up of competing constitutional rights and interests, a function traditionally allocated to the courts. Unlike the judiciary, Agri SA is concerned that a professional valuer will in all probability not have the required skills, expertise and experience to make such a value judgement. This is precisely why section 25 of the Constitution, from which this provision was taken verbatim, entrusts the courts with this task during expropriation, and not professional valuers.            
	The Bill does not restrict the owner’s right to access the courts in the case of a dispute.

The Department is of the view that it is appropriate to impose the factors relating to just and equitable compensation for expropriation on to land acquisition transactions for land reform purposes as this is a precursor to expropriation.
The utilisation of the same factors used to determine just and equitable compensation, for determining the value of property identified for land reform is not unconstitutional.

If agreement cannot be reached the Department will expropriate.
The Expropriation Bill proposes the use of registered valuers to ascertain the value of property that has been identified for expropriation.

Section 25 only entrusts to the courts the determination in the event that those affected cannot agree on the compensation. Furthermore section 25 does not preclude the use of a professional valuer to value a property with a view to determine just and equitable compensation for such property.

	
	
	


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 1
	“Land Reform”; Agri SA believes the definition is too wide and should be curtailed to prevent unintended consequences.
Certainty regarding the scope and content of land reform in the context of the Bill is vital because a distinction is made between land earmarked for acquisition or disposal by a national or provincial government department which must be valued according to market value on the one hand, and land identified for land reform on the other, which must be valued according to ‘just and equitable compensation’ taking into consideration the factors listed in section 25 (3) of the Constitution. The word “land development” is vague and could lead to confusion in interpretation. We submit that this word creates great uncertainty and we request that the definition be amended to provide certainty.  
In addition, according to the rules of statutory interpretation, where a list is preceded with the word “includes”, it means that it is not a closed list. The result is that the Bill may be interpreted so as to cater for ‘land reform’ that falls outside of  land redistribution, land  restitution, tenure reform and land development.
	According to the International Association of Surveyors, Land development is defined as the building of new infrastructure; the implementation of construction planning and the change of land use through the planning permission and granting of permits.  This ties very neatly with other department al programmes like Rural Infrastructure Development, Spatial Planning and Land Use Management.  Further to this is the requirement to ensure that the farms acquired through the various land reform programmes are developed through the Recapitalization and Development programme.

If the words as proposed are inserted at the end of this definition this will have the effect of limiting the meaning of the phrase “land reform” as this will require that each of the phrases “land redistribution”; “land restitution”; “land development” and “tenure reform” will 


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 6


	Once again this causes uncertainty as to which method of valuation is to be followed in instances where it may be related to land reform, but not necessarily fall within the ambient of an existing land reform programme.
Agri SA suggests that the words “as provided for in a law of general application aimed at such redress” should be inserted at the end of the sentence immediately after the words “tenure reform”.

“Valuation”; Agri SA would like clarity as to the meaning of the phrase “also considering all the underlying economic factors of the market”.  What are the underlying factors of the market?
Functions

The words “of the” are missing in the first sentence. The text currently reads “The Office Valuer-General” we propose that there could be a typo as all other provisions read “The Office of the Valuer-General”. 

	have to be amplified or defined in a law of general application, failing which it will not be possible to apply these terms.
Every valuation takes place in a certain context and not in a vacuum and this implies that “underlying economic factors of the market” should be considered.

Agreed, will amend.

	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 7


	Powers
Regarding clause 7 (c); the provision states that the Office of

 the Valuer-General may “engage in any activity” to promote the proper, efficient and effective valuation of property.
Affording an administrative official any powers that he or she may deem necessary undermines the constitutionally protected principle of rule of law, and should be qualified. The right to just administrative action contained in section 33 of the Constitution provides that all ‘administrative action’ must be lawful, in other words there must be a law of general application that grants the administrator the authority to make that decision. If the power conferred on the administrator is so wide that it is impossible to tell or determine when an official is acting intravires or ultravires, it might well unjustifiably infringe on an interested person’s right to just administrative action.

Justice O’Reagan dealt with this issue in the Dawood case. The Constitutional Court held that where administrative action affects a person’s fundamental rights, that administrator’s actions will be an unconstitutional and unjustifiable limitation on section 33 if the administrator’s powers are not curtailed or prescribed by law. 

Agri SA therefore suggests that the powers of the Office of the Valuer-General be qualified and described in more detail in the Bill.
	The comment is noted. We however don’t agree that the power referred to should be qualified, as in terms of section 16 of the Constitution, “law or conduct inconsistent with the Constitution is invalid”.




	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 8

Clause 10

Clause 11
	Appointment

Regarding clause 8 (2); It should be clarified, perhaps by regulation, what would constitute ‘sufficient experience’.
Responsibilities of Valuer-General and Deputy Valuer-General

We propose that the word “the” might accidentally have been omitted in the title of this section immediately prior to the words “Valuer-General”.
Regarding clause 10 (1) (b); the provision states that the Valuer-General takes all decisions in the exercise by the Office of the Valuer-General of its powers. Does this mean that the Valuer-General can trump any decisions taken by an official to whom he/she has delegated the authority to decide on the matter in terms of clause 19 of the Bill? Also, does this make all decisions by other officials “ultra vires”? We seek clarity in this regard.  
Authorised valuers and assistants

Regarding clause 11 (3): Agri SA welcomes this provision as identity cards can help mitigate conflicts between authorised valuers and managers or farm owners when valuations must be conducted. We do however suggest that assistants who may accompany the authorised valuers must also be issued with identity cards to avoid confusion.
	The discretion to decide whether a person has “sufficient experience” vests with the Minister.
The Department agrees and the necessary amendments will be effected.

Section 19 (3) clearly provides that the Valuer-General may confirm, vary or revoke any decision taken as a consequence of a delegation, subject to any rights that may have accrued to a person as a result of the decision.

Agreed. Clause 11 (3) be amended to include a person who has been authorised to assist a valuer.

	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Clause 13
	Regarding clause 11 (4): Will these directives be published for public comment? If not, Agri SA believes that the directives should be published for public comment as we believe that organised agriculture can make a profound, positive contribution to the directives. By making the OVG aware of standing arrangements such as the Agri SA Access to Farms Protocol, we believe that Agri SA can assist the OVG in the interest of co-operation and conflict mitigation.   

General valuation powers
Regarding clause 13 (1) (c) & (d): Agri SA submits that these provisions should be qualified so that the owner is not unduly prejudiced in any subsequent price negotiations in lieu of selling the property to the government. Such a qualification would bring the Bill in line with section 68 (1) (c) (i) of the Promotion of Access to Information Act (Act 2 of 2000), or PAIA. Section 68 (1) (c) (i) allows a private body to refuse access to certain records of that body if the disclosure would put the private body at a disadvantage in contractual or other negotiations.       

Regarding the wording of clause 13 (1) (f): although Agri SA wholeheartedly supports the content and intention of the clause, we suggest that the wording be reconsidered.
As it currently reads, the sections states “an authorised valuer may – (f) must be in possession...” The word ‘may’, followed by ‘must’ is somewhat contradictory. 


	These directives will not be published as they are merely to ensure that the valuer is clear on what is expected of him/her in respect of each valuation.

Clause 13 (1) (c) and (d) does not preclude the protection afforded to individuals by section 68 of the Promotion of Access to Information Act (Act 2 of 2000).

Expropriation Bill contains similar provisions.

Agreed will amend.


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	Regarding clause 13 (3): We believe that merely giving notice to the owner/tenant/manager prior to entering a property for valuation purposes may lead to unnecessary conflict between the aforementioned person and the valuer. In this regard Agri SA would like to draw the Department’s attention to the precarious safety situation on farms. Farm attacks have been plaguing rural communities throughout the past decade, as a result, farmers may be very apprehensive and suspicious of persons entering farms without a prior appointment. We believe that the equivalent provision in the Expropriation Bill, 2013 (clause 5 (3) of that Bill) reflects the best practice to avoid unnecessary conflict and should hence be repeated herein. The Bill should therefore be amended so that a valuer must attempt to make an appointment to inspect the property and if the owner/tenant/manager unreasonably refuses, then the OVG must obtain a court order. An owner/tenant/manager will in terms of court practice be punished with a cost order for a frivolously or vexatiously refusing access, so the necessary checks and balances are already in place.
	Agree. Clause 13 (3) will be amended as proposed..


	TAU-SA



	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	General comments:

1. a.
The Bill is regarded as an effort by government to introduce legislation which will result in the Valuer-General getting total control over valuations by inter alia:

Appointing his / her own valuers, and

Attaching a value on land according to their own views.

b.
By doing this, Sec 25 of the Constitution, which clearly states that a court of law should determine compensation, is ignored.

c.
When the value is determined, all possible uses should be considered in as far as those uses may influence the value of a property. Added to this, the following aspects are also of importance:

The market value of the property.

The usage thereof.

The principle of “Just and Equitable”.

d.
The anticipated utilisation of the Property Valuation Bill to unilaterally suppress valuations, is regarded as unconstitutional.
	Section 25 only entrusts to the courts the determination of compensation in the event that those affected cannot agree on the compensation. Furthermore section 25 does not preclude the use of a professional valuer to value a property with a view to determine just and equitable compensation for such property.

The criteria to be considered in determining the value for land reform purposes is linked to section 25 of the Constitution.

Not clear on what this view is based as the Office of the Chief State Law Adviser has certified the Bill as complying with the Constitution.

	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	2. “Historical data”, “market value” and “data applicable to similar property bought by the state and the prices paid”, does not present the total picture. The true value of land is found in the income potential thereof. In fact the land is only a “tool” which could be used to generate income. Furthermore, “good will” and “going concern” should also be considered when price for the property and / or compensation is considered.

SPECIFIC COMMENT

3.  Par 1 “property”. If movable property (especially if agricultural-related property such as livestock, implements, fertilisers, chemicals, tools, etc) is included the problem escalates dramatically. To what extent will valuers be able to attach accurate valuations to such elements? This requires valuers experienced in the field of agricultural-related valuations

4. Par 1 “valuation”.   It is requested that reference to “specific use” (as used by the Landbank) be replaced by “highest and best use”

5. Par 1 “value” (a),(b),(c),(d) and (e).
These elements should be scrapped in toto as it bears no direct relevance to the value of the property.
	Not clear to what this comment refers. 

The Bill provides that only registered valuers with extensive experience in the valuation of property may be utilised to conduct valuations.

 The definition of “valuation” is based on the universally accepted definition.

The matters listed in paragraphs (a) to (e) of the definition are derived from section 25 (3) of the Constitution.


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	Par 7 (c).
Why with the concurrence of the minister? It could create a loss of impartiality. This should be scrapped.

6.   Par 8 (2).
It should be expected that the appointee should not be politically tainted and therefore involvement in active party politics prior to appointment should disqualify a candidate. Furthermore, any indication of bias should lead to immediate suspension and consequent dismissal should the bias become obvious.

7.
Par 11.
No indication is given to required qualifications. The lack of such prescription opens avenues for inexperienced and incompetent persons to be appointed. Clear requirements for the various positions are necessary.

8.
Par 12(b).
The authority to determine values of properties belonging to the state opens unseen and various avenues which could be exploited for illegitimate enrichment. It requires a proper rework to ensure legitimacy.

9.
Par 13 (2) (b).
The current description opens possibilities that properties could be inspected at the pleasure of the valuer and much to the disruption of the owner. It requires qualification as to be conducted by prior appointment and agreement between the parties.
	Clause 7 (c) does not contain a reference to the Minister. This comment may refer to 7 (a). The determination of a staff establishment is regulated by the Public Service Act which assigns this duty to the Minister.

This proposal would contravene section 19 of the Constitution which deals with the political rights of citizens,

Clause 11 deals with appointment of valuers and requires the persons to be appointed must be registered valuers with extensive experience in the valuation of property. Valuers are registered in terms of the Property valuers Profession Act, 47 of 2000.

Not clear on what this statement is based.

Clause 13 will be amended to require the land owners permission before the property can be inspected.

	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	The Bill as envisioned seeks to circumvent the operation of the Market as the basis of arriving at a valid value, in order to take property from one citizen and give it to another citizen for reasons that are self-admittedly racially based. When I voted to adopt a “democratic” system in 1993/94, it was not on the basis that I and my family and my nation would be discriminated against on the basis of our skin colour for the rest of eternity.

The Bill further is not seeking purely and solely to redress any past misappropriation of land, but to provide the State with carte blanche to appropriate land and reallocate it in line with the political doctrine of the ruling party.
It is seeking to institutionalise a disregard for personal property rights.

The last time that this happened was in Zimbabwe, a nation on our borders

Zimbabwe, a decade after passing such legislation, is currently the second poorest nation on Earth [the poorest being the DRC]
	The views that follow are clearly political in nature and have no direct bearing on the Bill.




	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	The previous time this happened was in Mozambique, a nation on our borders.

Mozambique became the poorest country on earth within a decade of passing such legislation and implementing the socio-political polity that drives such legislation [it has now risen to the tenth poorest nation on Earth on the strength of massive privatisation that is being stifled by equally massive corruption – leading to social and political unrest that follows the African pattern that we see in the DRC, Sierra Leone, Liberia and other liberated African socio-political agglomerations, and that we see the beginnings of in South Africa].
There is not a country in Africa that has implemented such legislation that is not amongst the poorest countries on the planet.

I would therefore like to appeal to those considering this legislation to have some thought and consideration for the majority - the poor and the under-educated people who have elected them-trusting that they will implement policies that will improve their standard of living and their quality of life, and not cause them to share the suffering and deprivation of the people on the borders of South Africa.

It is important to note that unlike Mozambique and Zimbabwe, our people will not have a Republic of South Africa to go to in order to find work and provide sustenance to their families and their governments when the economic collapse associated with state sponsored and politically initiated disregard for personal property rights occurs.
	


	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	Below please find comments that may be pertinent – Taken from the Concise Encyclopaedia of economics – Article by Armen A Alchian – Emeritus Professor of Economics at UCLA, whose specialisation and field of Economic contribution is, in fact, Property Rights.

“For decades social critics in the United States and throughout the Western world have complained that “property” rights too often take precedence over “human” rights, with the result that people are treated unequally and have unequal opportunities. Inequality exists in any society. But the purported conflict between property rights and human rights is a mirage. Property rights are human rights. Accompanying and conflicting with the desire to secure private property rights for one self is the desire to acquire more wealth by “taking” from others. This is done by military conquest and by forcible reallocation of rights to resources (also known as stealing). But such coercion is antithetical to—rather than characteristic of—a system of private property rights. Forcible reallocation means that the existing rights have not been adequately protected.

Private property rights do not conflict with human rights. They are human rights. Private property rights are the rights of humans to use specified goods and to exchange them. Any restraint on private property rights shifts the balance of power from impersonal attributes toward personal attributes and toward behaviour that political authorities approve. That is a fundamental reason for preference of a system of strong private property rights: private property rights protect individual liberty.”

In closing, I would like to make clear my conviction that the theft of the property of others [which is what “buying” at a selective value that is less than the current market rate amounts to, without any doubt at all] is unchristian, unethical and has the dire consequences of utter distrust by all potential investors [people who are considering acquiring property rights in this country – which is what all investment is about, ultimately]. This is why economic collapse is the inevitable and inexorable outcome of such legislation historically, and why it will continue to be so into the foreseeable future.


	


	SOUTH AFRICAN INSTITUTE  OF VALUERS

Commentary and suggestions are indicated in the following format:

Deletions in bold strikethrough;

Insertions in italic bold;

(Notes in bracketed red)
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	Section 1


	"market value" means the estimated amount for which the property should exchange on the valuation date between a willing buyer and a willing seller in an arm's length transaction after proper marketing and where the parties had each acted knowledgeably, prudently and without compulsion: Provided that in determining market value for purposes of this Act, prices paid by the State for any acquisition of property must be excluded: Provided further that in the event that no creditable data is available, prices paid by the State for any acquisition of property must be considered; (Market value should not be qualified to exclude state transactions, or to include them when no sales are available. It should rather read.)
"Provided that any state transaction should be treated with caution in using it as a market proxy;"

"property" means –

(a) immovable property registered in the name of a person; and

(b) any movable property which is contemplated to be acquired together with the relevant immovable property; and

(This definition excludes registered rights as well as unregistered rights, like occupiers who enjoy protection under various legislation, i.e. Extension of Security of Tenure Act and the like. These should also be included, as it is conceivable that land required for transformation purposes will have land where such rights do vest. The below addition is suggested.)
(c) A right in or to such property, including an unregistered right protected by an Act of Parliament.

‘‘valuation’’ means the—

(The provision of specific purpose undermines the provision of section 25 of the Constitution, which adequately addresses what should be taken into account with the determination of just and equitable compensation. Market value is the departure point, where after the section 25 Constitutional adjustments must be made1. Market value is primarily based on the highest and best use of a property.)
(a) process of estimating the value for a specific purpose of a particular interest in property at a particular moment in time based on the highest and best use of such an interest, taking into account all the features of the property, including the legal framework and also considering all the underlying economic factors of the market; and


	The Department does not agree with this proposal as the State cannot be regarded as a willing buyer in cases of land reform.
Agree. The definition will be amended as proposed. 
The Department does not agree with this proposal. The definition of “valuation” is based on the universally accepted definition. This will open the door to speculation which tends to escalate prices.
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	Section 15

	‘‘value’’ for purposes of section 12(a), means the value of property identified for purposes of land reform, must be just and equitable, which must reflect an equitable balance between the public interest and the interests of those affected by the acquisition, having regard to all the relevant circumstances, including the—

(In this definition the criteria listed in the definition is derived from section 25(3) of the Constitution. However, important wording contained in section 25(3) were omitted namely that the value “must be just and equitable”. These words should form part of the definition of “value” and are included above.)

Valuation Reports

15. (1) A registered valuer must in respect of each valuation property referred to in section 12, prepare a valuation report.

(2) A valuation report must reflect such opinions, statements and information as may be required or prescribed and must reflect an opinion or conclusion on the valuation of the property which is the subject of the valuation and must include all relevant information including, where applicable, the current use of the property, the history of the acquisition and use of the property, the market value of the property and an explanation on how a value was determined.
Such valuation must include a detailed analysis, modelling and discussion of each transaction property which was used to derive the value of the property in question. (The primary failure of many valuations is the accurate modelling and deduction of value from market proxies and inference, as well as a logic and detailed explanation of how these adjustments were made. The mere quoting of transactions and the like is not sufficient, if the value attributes of each is not discussed and compared to the subject property. In essence each transaction property should be analysed and modelled to the point where it will serve as value benchmark for the property to be valued. For this reason the above insertion is suggested.)


	Section 25 (3) of the Constitution deals with determination of the amount of compensation which must be just and equitable. 

The Bill does not deal with compensation for property, but only with the determination of the value of such property which may differ from the actual compensation.

The Department does not agree with the proposal as it is unnecessary and does not affect the meaning.
The department does not agree to this proposal as these matters can be dealt with in the directives contemplated in clause 11 (4).



	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	Section 16
	Valuation Fees

The Valuer-General, having regard to the professional fees determined in terms of section 35 of the Property Valuers Profession Act determines the basis for the calculation of valuation fees to be recovered from departments, in respect of valuations referred to in section, 12 (b).

Similar fees will apply to an authorised valuer appointed in terms of section 11(2)(a)(ii).

(Same fees should apply to private practitioners contracted and not only for the benefit of the Valuer-General. The gazetted fees are at a professional level and this provision begs the question of why in the past did the Department Rural Development and Land Reform appoint the cheapest valuers at the lowest fees, often at a fraction of the gazetted fees, which often resulted in poor quality work. It resounds the adage “if you think professionals are expensive wait until you have counted the cost of using amateurs”.)

	Clause 16 deals with the determination of fees to be recovered from departments for the provision of valuation services by the OVG and does not deal with the fees to be paid to private valuers utilised by the OVG.

The fees for private valuers will be determined by agreement in terms of clause 7 (b) and in line with the PFMA.
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	Section 19
	DELEGATION OF POWERS AND DUTIES
(1) The Valuer-General may—

(b) delegate any power and dutyies assigned to the Valuer-General in terms of this Act or any other law to the Deputy Valuer-General or any member of the staff of the Office of the Valuer-General; or

(The above provision is much too wide and may transfer power in to the hands of a staff member not equipped for the task. Therefore the suggestion to remove the word power and amend this subsection as shown above.)

(c) instruct the Deputy Valuer-General or any member of the staff of the Office of the Valuer-General to perform any of the Valuer-General’s duties in terms of this Act.

(2) The Deputy Valuer-General may delegate any power or function assigned to the Deputy Valuer-General in terms of this Act to any staff members of the Office of the Valuer-General who possesses appropriate skills


	The Department does not agree, the Valuer-general must have the discretion to decide what to delegate and to whom.
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	(Section 9 makes provision for the Deputy Valuer-General to stand in for the Valuer-General and therefore there is no need for this subsection. In the alternative the amendments suggested for subsection 19(1)(b) should also be applied here, i.e.
The Deputy Valuer-General may delegate any power or functions assigned to the Deputy Valuer-General in terms of this Act to any staff members of the Office of the Valuer-General who possesses appropriate skills.)

(3) An delegation or instruction in terms of subsection (1)—

(The provision is much too wide and may transfer power in to the hands of a staff member not equipped for the task. Therefore the suggestion to remove the word delegation and amend subsection 19(3) accordingly.)

(a) must be in writing;

(b) is subject to any limitations, conditions and directions the Valuer-General may impose;

(c) may include the power to sub-delegate;

(dc) does not divest the Valuer-General of the responsibility concerning the exercise of the delegated power or the delegated duty;


	Clause 9 provides that the Deputy Valuer-General can only act as Valuer-General in the absence of the Valuer-General. The necessity for clause 19 (2) therefore remains for those powers assigned to him/her.
The Department does not agree with this proposal. The limitations and conditions set out in clause 19 (3) should apply to both delegations and instructions.
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	(e) does not prevent the exercise of the delegated power or delegated duty by the Valuer-General; and
(fd) may be withdrawn at any time.

The Valuer-General or Deputy Valuer-General may confirm, vary or revoke any decision taken in consequence of a delegation or sub-delegation in terms of this section, subject to any rights that may have accrued to a person as a result of the decision.
(If the suggested deletion is not done, rights so vested in parties may undermine the authority of the Valuer-General or deputy Valuer-General.)
Land reform is necessary in South Africa and should be supported. The question is whether this Bill is really going to promote this matter or rather retard it?

On the face of it the Bill appears to be good. 

However, there are other problems:

1.
 By not following the market price/value, the market may be distorted.

2.
Prices can be determined arbitrarily, without market mechanism to make adjustments.

3.  
Owners ' constitutional rights are violated if they are not fairly compensated.

4.   The basis of capitalism is property ownership. It is masterfully demonstrated by Hernando de Soto: The Mystery of Capitalism. Here he shows why capitalism works in Western countries but not in Africa and formerly communist countries. The main issue is property rights.
	The Department does not agree with this proposal. If these words are deleted the protection of the rights that may have accrued to a person as a result of a decision to vary or revoke taken in consequence of a delegation , will be removed.

These comments are of a general nature, are based on the subjective views on the individual and do not relate any specific provision in the Bill.



	SECTION IN BILL
	PUBLIC COMMENT
	RESPONSE

	
	        If someone tampers property rights, he tampers with the basis of capitalism. You do not have to sell your house to obtain money for your new business or your child’s tuition fees - you can obtain a mortgage on your home. Money can therefore "be used twice." Unless there is a good property system in a country a large number of assets is dead capital and cannot be used to generate economic growth.

5.
The Bill does not provide for the resolution of disputes in cases where the price cannot be agreed upon.

6.
The actual cause for restitution claims is not addressed. It is not true that the willing buyer - willing seller system is not working.

7.
 Instead of doctoring the symptoms - change system:

7.1 Enough farms are sold on the open market to meet restitution targets.

7.2 Use the same system as in Namibia - the government has first option on all land sold.

7.3 Close the Dept. of Rural Development and Land Reform and have the functions performed by successful farmer’s mentors.

8.
 A system where the State is the only buyer and now also determines the price violates the principle of independence (before the law) and is unconstitutional. The Constitution is already protects the citizen against abuse state power.
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	9.    The current farmers did not obtain the land unlawfully. The majority of violations stem from the colonial period where England took land. The Government should not be cowardly and bully a few farmers - force England to pay for their violations. England also stripped our country of minerals.
10. Agriculture is in a crisis in South Africa due to drought, poor governance (policy) and banks that do not provide finance. These are the issues that Government should address and not establish another government department. If food security in threatened and one more person in South Africa and in the world go hungry, this will be on the conscience of everyone who voted in favour of this law.

11.
In section 13 (1) (b) to (e) wide powers are assigned to the valuer. This can result in draconian measures if this is not mitigated.

12.
Section 14 does not provide for penalties. Anyone who is employed in terms of this Bill and causes harm to SA’s economy or the constitutional rights of a landowner, must pay from his own pocket and sentenced to imprisonment.

13.
There powers given to the Minister are too wide.
            Section 20 (1) ( b ) and ( 2 ) (b) should be deleted or drastically amended to limit the Minister's power.

14.
The Bill should provide that a landowner paid market value and thus the Valuer - General's valuation may not be less than market value. In the event of disputes, the Market Value shall prevail.
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	15.
The background to the Bill creates a distorted image of reality: It is not the willing buyer - willing seller that does not work

It is the Department and officials, as well as new owners who are not working, not working together and actively sabotaging the process that is a much bigger problem. Why is this not even mentioned? The Valuer-General should as a pilot project value all the land that has already been transferred, and compare this with the value before transfer.

16.
There should be a sunset clause. Once all the land rights have been restored, the law should expire. Otherwise it is essentially racist. It's like Malema who claimed that Mugabe follows the right policies for land reform in Africa -although people do not have money, they at least have their land. It is racist because it means black people cannot have land and money that is required for successful farming.

17.
If we want to achieve creative solutions, we need a differentiated approach. There are people in South Africa who are prepared to voluntary surrender 50 % and more of their assets so that land reform succeeds. We can provide you with names. Then it is not necessary to force “unwilling" sellers to surrender their land at prices below market value.

 

We would like to make a presentation to the committee.


	


	SAN NEVELING
Note: This submission was made in Afrikaans and has been translated into English
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	Introduction

Herewith my submission and  opinion:

“Can the white ox and the black ox not feed together and pull the plough?”

1. Land has through the centuries always been a contentious matter. Will an acceptable solution ever be found for land disputes?


In my view the land owner should be the “valuer”, but must set a realistic guideline regarding the price of his land. He should keep in mind that “sentiment” does not sell.
Beneficiaries should have a vision to let the land work for them and their families and therefore the efficient use is the most important element of the restitution of land, regardless of the size of the land.


 
	These comments are of a general nature, and do not relate any specific provision in the Bill.
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	2.
Learn from the Greeks


In Samos and Kos small areas of land is utilized effectively so as to ensure self-sufficiency.

3.
Small Holdings


Small holdings present an excellent opportunity to learn skills, as other farmers are close at hand to assist with knowledge and advice.


Small holdings land reform committees can be established,

4.
Monitor Beneficiaries


I know of a case where a beneficiary is letting a small holding of 25ha, and has chosen to live elsewhere. The restoration of land in this case has served no purpose. What is being done in similar cases? Is this acceptable? Has the approval of the Department been obtained? The mentioned case does not accord with the vision for land reform as set out in paragraph 3.4 of the Green Paper.


	These comments are of a general nature, are based on the subjective views on the individual and do not relate any specific provision in the Bill.
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	5.
Agricultural Students/Mentors

Afford agricultural students the opportunity to get involved in the process of land reform.

Present that courses in land reform are presented at institutions. Student’s inputs and knowledge is valuable. Work opportunities for students during holidays will be created

6.
Conclusion


Beneficiaries must be made aware that it is a privilege to own land; otherwise land reform serves no purpose as far as food security is concerned.


	These comments are of a general nature, are based on the subjective views on the individual and do not relate any specific provision in the Bill.




	DR. J. A. (JO) KRUGER
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	The Bill as envisioned seeks to circumvent the operation of the Market as the basis of arriving at a valid value, in order to take property from one citizen and give it to another citizen for reasons that are self-admittedly racially based. When I voted to adopt a “democratic” system in 1993/94, it was not on the basis that I and my family and my nation would be discriminated against on the basis of our skin colour for the rest of eternity.

The Bill further is not seeking purely and solely to redress any past misappropriation of land, but to provide the State with carte blanche to appropriate land and reallocate it in line with the political doctrine of the ruling party

It is seeking to institutionalise a disregard for personal property rights.

 

The last time that this happened was in Zimbabwe, a nation on our borders. 

 

Zimbabwe, a decade after passing such legislation, is currently the second poorest nation on Earth [the poorest being the DRC].

 

The previous time this happened was in Mozambique, a nation on our borders.

 

Mozambique became the poorest country on earth within a decade of passing such legislation and implementing the socio-political polity that drives such legislation [it has now risen to the tenth poorest nation on Earth on the strength of massive privatisation that is being stifled by equally massive corruption – leading to social and political unrest that follows the African pattern that we see in the DRC, Sierra Leone, Liberia and other liberated African socio-political agglomerations, and that we see the beginnings of in South Africa].

There is not a country in Africa that has implemented such legislation that is not amongst the poorest countries on the planet.

I would therefore like to appeal to those considering this legislation to have some thought and consideration for the majority - the poor and the under-educated people who have elected them, trusting that they will implement policies that will improve their standard of living and their quality of life, and not cause them to share the suffering and deprivation of the people on the borders of South Africa.

 

It is important to note that unlike Mozambique and Zimbabwe, our people will not have a Republic of South Africa to go to in order to find work and provide sustenance to their families and their governments when the economic collapse associated with state sponsored and politically initiated disregard for personal property rights occurs. 

Below please find comments that may be pertinent – Taken from the Concise Encyclopaedia of economics – Article by Armen A Alchian – Emeritus Professor of Economics at UCLA, whose specialisation and field of Economic contribution is, in fact, Property Rights.
	These comments are of a general nature, are based on the subjective views on the individual and do not relate any specific provision in the Bill.
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“For decades social critics in the United States and throughout the Western world have complained that “property” rights too often take precedence over “human” rights, with the result that people are treated unequally and have unequal opportunities. Inequality exists in any society. But the purported conflict between property rights and human rights is a mirage. Property rights are human rights.
Accompanying and conflicting with the desire to secure private property rights for oneself is the desire to acquire more wealth by “taking” from others. This is done by military conquest and by forcible reallocation of rights to resources (also known as stealing). But such coercion is antithetical to—rather than characteristic of—a system of private property rights. Forcible reallocation means that the existing rights have not been adequately protected.
Private property rights do not conflict with human rights. They are human rights. Private property rights are the rights of humans to use specified goods and to exchange them. Any restraint on private property rights shifts the balance of power from impersonal attributes toward personal attributes and toward behaviour that political authorities approve. That is a fundamental reason for preference of a system of strong private property rights: private property rights protect individual liberty.”
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	In closing, I would like to make clear my conviction that the theft of the property of others [which is what “buying” at a selective value that is less than the current market rate amounts to, without any doubt at all] is unchristian, unethical and has the dire consequences of utter distrust by all potential investors [people who are considering acquiring property rights in this country – which is what all investment is about, ultimately]. 

This is why economic collapse is the inevitable and inexorable outcome of such legislation historically, and why it will continue to be so into the foreseeable future.


	


1
[image: image1.jpg]&%@ rural development
I & & land reform
—"

Department:
Rural Development and Land Reform
REPUBLIC OF SOUTH AFRICA





[image: image1.jpg]