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Legal Practice Bill: Negotiating Mandates

[B208-2012]

Province Vote
Eastern Cape Yes
Free State Yes
Gauteng
KZN Abstains
Limpopo Yes
Mpumalanga Yes
Northern Cape Yes
North West Yes
Western Cape No

Chapter 1: Definitions,
Application and Purpose of
the Act

1. Clause 1: Definition of “Advocate,” “Attorney” and “Convéyancef”

Submission: advocate, attorney and Conveyancer _

Although the Bill clearly does not seek to fuse the nature of the profession of an Advocate with that of an
Attorney or vice versa the above definitions seem to inadvertently fuse the two professions and accordingly
must be reviewed. '

Under Clause 4 of the Bill, by establishing the Legal Practice's Council the Bill inadvertently tampers with
the independence of the legal profession as will further be explained below. It is a fact that the
independence of the legal profession in turn, is a pre requisite for the independence of our judiciary in our

young democracy.

EC
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“lL.egal Profession”
It is proposed that a definition of “legal profession” be inserted in clause 1 and that it reads as follows:

“means the attorneys profession and the advocates profession” .

Clause 3 — Purpose of the Act
1. Consistent with the long title of the Bill, Clause 3 ought to include a sub-clause reading as follows:
“(h) protect and promote the independence of the legal profession”. '

Clause 3(b) — Access to Justice
We recommend the following wording: _
“ Broaden access to [justice] affordable_legal services by putting in place - .. (list specific

mechanismslobjectives by which this would be achieved)

Clause 3(b){(i)
(a) Delete the current clause 3(b)(i) and insert the following:
“structures to determine reasonable fees chargeable by leqgal practitioners for legal services rendered

and the provision of pro bono work.”

The proposed wording will comply with the object of the Council provided for in clause 5(b) which is to
“ensure that fees charged by legal practitioners for legal services rendered are reasonable and promote

access to legal services, thereby enhancing access to justice”.




‘posusdsIp a( ABWI S90IAI9S [EB3]

USIUM 4B noJy} S31N3oNJIS oAjEUId){E JO UONJE|NDal pue uonesibal o) oJeN|Ioe] |[IM jey] WdisAs ¢

{iA)(q)g @sne[)

TAE] o]qe][ddE 19030 AUE 10 B3}y (Jnog Jo TIoqIny SPIEpPUE)S DUISIIPAPY
| 913 JO S3[N1 10 Saul[epInb o) iim Safjduiod Ji Jey} PspIACId ‘JoUUBW AUE Ul S8JEJ pue SedIAIss
i3y} osnisApe o) siauonnoeld |ebaf 0] ajqissnuaad §1 31 Jey} Jonpuos jo apoo oy} ul uoISiAoId ¢

DICIPEEER)

« JEU] j93[Ja1 Jsnil Juswwalbe

§3503 91} JOY JOU}0 AUE .10 )9V SIY} JO SULID) Ul paqudsald St 99 paxiy) e J| "S90IAISS Buipraoad
61 Jond "dIGSUOIE[a. otf] UI9A0B JO SWii5} [EN1oEU0d IS0 {|& pue juads o 0} sinoy Jo Joquinu
{E307 91} §0 Sjewinso ue Juads ollf [enyoe 10] Sajel Ajnoy pasodoid o) BUISO[3STp JUSID € (IIM

jUSUISaIbE $1500 US)IIM € Oju] Jojud 03 Pabijqo St Jouonnoeid [ebo] € YSIUM JO Suiio} Ul WoISAS v,

(Al)(q)e asne|d

:s9sned Buimo||o) au) uesu| (o)

'sa0IAIes (B8] Japual 0) palinbal aousjedwod Jo [8A9)] By} payoesi

10U dAey pue swweboid Buies Ny 119y Aq pardnoso ale Ay "o2IAI9S AJIUNLILLIOD Jspusl 0}
siauonnoeid |ebs| enepjpues 40 100dxa 0} }sals)ul o1gnd 3y} Ul you pue ansieasun st i — (11){q)g asneld ()




Section 3(b){vii)

“A system that will establish, promote and facilitate easy access by the public to any fee structures or
guidelines that may be put in place by the Council pursuant to the provisions of this Act.”

Clause 3(c)

We agree with an independent legél professibn in the sense of it being able to represent whoever they
choose to, whoever the opponent, without interference or prejudice to privileged attorney/client
communications, provided that it is underpinned by an independent judiciary and Constitutional safeguards.
We do not believe that a level of independence that equates to near total autonomy to practice a profession,
is required in the public interest. Perhaps the term “independence” should be defined.

On page 7, after line 26, to insert the definition of “legal advisor’ to read as: “legal advisor” means a
person who is in full-time employment of any organ of state, enrolled as such in terms of section 24 and 30

of this Act.

On page 7, after line 39, to insert “organ of State” to read as follows:

“orgah of State” means-
(a) Any department of state or administration in the national, provincial or local

(b) Any other functionary or institution sphere of government; or

Mpumalanga
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Republic, and the other being a teacher of Iaw‘at é University in the Republic .d‘esignated by
teachers of law at South African Universities” We make reference to Section 178 (1) (g) of the
Constitution of the Republic of South Africa Act 108 of 1996 where a similar construction is used for
nominations of persons‘to serve on the Judicial Service Commission.
2. Clause 17: Decision of the Council

Clause 17(1) provides that the majority of members of the Council constitutes a guorum at any
meeting of the Council. We suggest that this clause be amended to read as follows-

“ A majority view of the members present at a meeting of the Council constitutes a decision of the
council” This amendment will also be in line with Clause 20 { 9) ( d) of the Bill where a similar

construction is used.

Free State

Clause 5(g) — that the word “defermine” at the beginning of that clause, be replaced with the word “monitor”;
The Attorneys Fidelity Fund is not a juristic person {not a legal person) but is merely a Fund which is held in
trust and administered by a Board of Control;
The State may not be involved in the governance and management of the profession.
| | KZN

Clause 5:
As per clause 5 of the Bill, but with the following antendments:

(i) Clause5(g) — delete the word [determine]” at the beginning of that clause and replace it with

monitor.
(ii) Clause 5(k) — make provision for the protection of the interests and independence of the
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of professional practice for attorneys and ethical conduct of attorneys;
(i) provide, in consultation with the Legal Practice Cou‘ncil. high standards of legal education

and training for attorneys: 3
(iv) co-operate with the Legal Practice Coungil to enable the latter to fulfil its duties and functions,

{2) The objects of the Chamber of Advocates are to:
(i) co-ordinate the management and governance of advocates in accordance with the provisions of

this Act;
(i) determine, in consultation with the Legal Practice Council, and enforce appropriate standards of

professional practice for advocates and ethical conduct of advocates;
(iii) provide, in consultation with the Legal Practice Council, high standards of legal education and

training for advocates; _
(iv) co-operate with the Legal Practice Council to enable the !atter to fulfil its duties and functions.

(3) Powers, Duties and Functions of Chambers

(a) The Chambers may, and where required in the circumstances, must, do all that is necessary or

expedient to achieve their objects referred to above.
(b) The Chamber of Attorneys will be funded by the Provincial Councils of Attorneys and the Chamber of

Attorneys may determine the sum of the contributions to be made by the Provmclai Councils of

Attorneys from time {o time.
{c) The Chamber of Advocates will be funded by the Provmma! Councils of Advocates and the Chamber

of Advocates may determine the sum of the contnbutlons to be made by the Provmmal Councils of
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“Two persons nominated by the legal expenses insurance sector, after consultation with the National

Consumer Commissioner.”

Clause 14 - Dissolution of Council__

Clause 14 empowers the Minister to be involved in the dissolution of the Council if the Minister loses
confidence in the ability of the Council to perform its functions effectively and efficiently. This provision ought
to be deleted as it constitutes an infringement of the independence of the profession.

Clause 17 - Decisions of Council

Clause 17 — advocates ought to have a veto right in respect of matters peculiar to advocates.

Clause 6(5)(i) We submit that the Minister's decision must be made in consultation with the Legal Practice
Council (LPC) and must give regard to' the views of the Competition Commission and the professional
bodies of other professions, if the MDP is to involve another profession.

Clause 6(1)(b)(iv) be aligned with Clause 6(2)(e)

Clause 6(4)(b): The council should determine the costs of the Fidelity Fund certificates in consultation with

the Board. _
Clause 7(1)(b): Section to be amended as follows: “one teacher of law or legal academic designated by

teachers of law at South African universities”
Clause 17(1): To be amended as follows: “A majority of the members present at a meeting of the Council

constitutes a decision of the Council.

Limpopo
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Legal Practitioners and
Candidate Legal Practitioners

Variation on prescribed fees — impractical to regulate attorney costs on that basis. Attorneys who run estate
agent practice are exempted from the Fidelity Fund and provision should be made for the protection of their

clients.

Clause 24- Admission and enrolment

Clause 24(2)(d) Consequently it is proposed that, in addition to service on the Council, service be effected
on the Provincial Council for Attorneys (in the event of an application for admission as an attorney) or the
Provincial Council for Advocates (in the event of an application for admission as an advocate) in the area of
jurisdiction of the court where the app’[ication is launched.

Clause 25 - Right of appearance of legal practitioners and candidate legal practitioners

It is proposed that the expression "candidate attorhey” must be substituted by “candidate legal practitioner”

which appears in the present sub-clause (5).

Clause 26 - Vocational Training

Clause 26(1)(b)- due to falsificatfon of foreign degree certificates courts, in certain insfances, :have refused
to admit persons who allegedly had a law degree obtained in a foreign country and recognised. by the South
African Qualifications Authority. This provision therefore ought to be reconsidered.

Clauée 26(1)(c) empowers the Minister to prescribe the ."practical vocational training requirements. This is
inimical to the principle of independence of the professions. It should be left to the professions.

Clause 29 - Community Service:

It is suggested that a new clause be introduced along the following lines:

KZN
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is admitted and enrolled.”

Clause 34 - Forms of legal practice _
Clause 34(1) provides that that an Attorney may render legal services upon receipt of a request "directly” by

members of the public for that service.

The phrase “directly”, needs clarification. If it means that a member of the public may not appoint an agent |

to deal with an attorney on his/her behalf, we do not support it.
(a) We suggest the following amendment :
34(1)(a) “...upon receipt of a request directly from a member of the public or any person duly appointed by

that member of the public; or

34(1)b} “ any communication’ between such é person_and his/her duly appointed agent. as well as the
communication between the abpointed agent and the appointed legal practitioner, _are . privileged
communications, as provided for in the relevant legislation.” Alternatively,

Clause 34(9)

If our recommendation for 2 persons from the legal expenses insurance to serve on the Council is not
acceptable, we recommend that the Bill must allow for any juristic entity to conduct an incorporated legal

practice, regardless of ownership and control.

Clause 34(7)(c)

In the context of a corporation, it is not appropriate to refer to “partners”.
We suggest the following amendment : ‘

Clause 34(7)(c)

Those shareholders or directors of an incorporated legal practice who are legal practitioners. are liable

15 -
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On page 22, clause 34(5)(e), delete the following words, to read as:
An attorney in the full-time employment of [the] any organ of State as a state attorney [or the South

African Human Rights Commission].
On page 22, clause 34(6)(d), delete the following words, to read as:
As an advocate in the full-time employment of [the] any organ of State as a state advocate [or the South

African Human Rights"‘Commission].

Clause 26(1){c): that the Minister in consultation with the Council prescribes the practical vocational training

requirements for a candidate legal practitioner.
Clause 29(1): that the Minister in consultation with the Council prescribe the requirements for community

Northern Cape

service.
Clause 33:Clarify this provision by inciuding the word “practicing” which will mean t‘_ha{ he/she must have a | North West
Fidelity Fund certificate | |

Chapter 4: Professional | Clause 40: Proceedings after disciplinary hearings and sanctions EC

Conduct and Establishment of
Disciplinary Bodies

The power of disciplinary Committees in terms of Clause 40 (3) (a ) (i) to order the legal practitioner to pay
compensation to a complaint is misplaced and in our view must be removed as the reimbursement of
persons who suffer pecuniary loss at the hands of legal practitioners is covered under Clause 55

Clause 40 (3 ) (a) (iii) The disciplinary committee must not be given the power or authority to suspend the
Iegél préctitioner from practice as such sanction constitute a drastic step the committee must recommend to
the Council which may take any action as contemplated in Clause 40 ( 3) (iv) (aa) —( cc) therefore that
authority to suspend the legal practitioner must be reserved for the court; and

Clause 40 ( 3) (v i) Inthe same vein the disciplinary committee must not be given the power or authority to
withdraw the fidelity fund certificate as this alst} constitutes a drastic step, the committee must recommend

17
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candidate legal practitioners or juristic entitities.
The Minister must pubhsh the uniform disciplinary code in the Gazette.

Clause 50(2)
Amend a typographical error “of a judge” line 28

Chapter 5- Legal Services Ombud... .
Clause 47(1) - The Ombud ought to be appointed on the recommendation of the Council to preserve the

independence of the profession.

Clause 48 - Appoin{ment of Legal Services Ombud

The practical [mpllcatlons of the tmplementatlon of Clause 35 of the bill in the context of small firms is a | NW
concern. [n this instance reference was made to matters relating to divorce cases and conveyanc:ng cases,
whereby legal practitioners will have a challenge in giving verbal cost estimates to the client as required in
terms of clause 35(7) '
Clause 39(9):Reference to the “superior court” in Section 39(9) should be referenced to the “High Court” to
correspond with definitions.
| Chapter 5: Legal Services | Clause 50 (2): The Aciing Ombudsman ‘ EC

Ombud We are of the view that the person to be appointed in terms of Clause 50 (2) must be a former Judge and
possesses the same attributes, competences, and qualification as the Ombudsman, as he or she will be
exercising the same powers as the ombudsman.

KZN
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Monies

Chapter 8: General Provisions

Chapter 9: Regulations and | Clause 96(1)(c) be substituted with the following section ' . : Northern Cape
Rules Subject to subsection (3) two fit and proper persons with relevant [who in the oplnion of the Minister, are

fit and proper persons who have] knowledge of the legal profession, designated by the Minister.
A concern was raised regarding the power of the Minister regarding making of the regulations that seek to | NW
cap the fees that may be charged by the legal practltxoners. Their motivation in this regard being that, it will

drive the small law firms out of business.

Chapter 10: National Forum | Section 100 — The Chairperson and Deputy Chairperson of the National Forum should be legal practitioners. | Free State/
NW

and Transitional Provisions
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