Judicial Matters Third Amendment Bill
[B53-2013]

Negotiating Mandates

Clause 1

The Bill should stipulate the powers of the Board of Control of Attorneys Fidelity Fund
preceding the proposed amendment empowering the Board of control to bring an
application to court to prohibit any practitioner from operating in any way on his or her
trust account and for the appointment of a curator bonis.

It is importarit to note that the Attorneys Act does not have a provision stipulating the
powers of the Board of control of the Attorneys Fidelity Fund.

The only relevant provisions in the Act are Section 26 and Section 27.
Section 26 clearly indicates that the purpose of the Fund shall be to reimburse persons
who may suffer pecuniary loss as a result of certain circumstances which is formulated
in the Act. These circumstances are not relevant for purposes hereof.

Section 27 provides that the fund shall vest in and be administered by a Board of
Control and furthermore that the Fund shall be held in trust by the Board of Control for
the purposes mentioned in the Act.

The only “powers” bestowed on the Board of Control is to administer the Fund for the
purposes mentioned in the Act.

The proposed amendment is uffra vires since Section 78 of the Attorneys Act empowers
Law Societies to regulate trust accounts held by attorneys.

The amendment seeks to authorise the Board of Control also to approach Court. Such
an attempt is fatal if the powers of the Board of Control are not alsc amended.

It should be mentioned that in terms of Legal Practice Bill the only power and functions
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of the Board with reference to the regulation of trust accounts of Attorneys is clause
63(1){(e) which enables the Board to “inspect or cause to be inspected the accounts of
any aitorney or an advocate referred to in clause 34(2)(b)".

Clause 2(2)(b)

Delete the word “moral’, to read as follows:

“the inquiry magistrate or the child justice court must consider the cognitive, [moral,]
emotional, psychological and social development of the child.
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Clause 2

In Clause 2 that the categories of persons responsible for the assessment of the
cognitive, emotional, psychological and social development of the child and the
timeframes for the presentation of these reports be clearly identified in the Judicial
Matters Third Amendment Bill.
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