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JUDICIAL MATTERS THIRD AMENDMENT BILL, 2013 [B53 – 2013]
SUMMARY OF PROPOSALS FOR AMENDMENTS SUGGESTED IN THE PROVINCIAL NEGOTIATING MANDATES

	PROVINCE
	MANDATE
	PROPOSED AMENDMENTS
	DOJ & CD RESPONSE

	Eastern Cape 
	
	
	

	Free State 
	Supports the Bill.
	Clause 1:
(i)  The Bill should set out the powers of the Board of Control preceding the proposed amendment, empowering the Board to bring an application to court.  

(ii)  The Attorneys Act does not have a provision setting out the powers of the Board.

(iii)  The proposed amendment to allow the Board to bring an application to court is ultra vires, since the Act only allows a law society to regulate the trust account, not the Board.
(iv)  The Board’s powers must also be amended. 

(v)  The Legal Practice Bill only gives the Board the power to inspect trust accounts, and not the power to approach the court.

(vi)  Interim legislation authorising the Board to apply to court will have limited effect.

	(i)  Chapter II of the Attorneys Act, 1979, provides for several powers and functions of the Board. In terms of the Attorneys Act only a law society can bring an application for the ‘freezing’ of a trust account.
(ii)  Although there is not one specific section listing these, Chapter II of the Attorneys Act, 1979, provides for several powers and functions of the Board.

(iii)  If this function is given by law to the Board it will be legal.  Primary legislation cannot be ultra vires.

(iv) This is the whole purpose of clause 1.

(v)  Clause 89 of the Legal Practice Bill, 2012, provides that the Board or the Council may apply to the court for an order prohibiting an attorney to operate his or her trust account.

(vi)  It is important to give the Board the right to act swiftly when information is received, as the Fidelity Fund carries the risk. 

It is not to the detriment of the law society or the attorney concerned, as the High Court makes the decision, irrespective of who brings the application.  This provision is to the advantage members of the public, as consumers of legal services. It should be borne in mind that the Legal Practice Bill will only be implemented fully after the Consultative Forum has completed its mandate.  The Consultative Forum has a lifespan of three years.

	Gauteng
	
	
	

	KwaZulu- Natal
	Supports the Bill.
	
	

	Limpopo
	
	
	

	Mpumalanga
	 Supports the Bill.
	Clause 2 (2)(b) should be amended to read as follows:
“the inquiry magistrate or the child justice court must consider the cognitive [moral,] emotional, psychological and social development of the child.”
	It should be noted that in its Report, after its investigation relating to juvenile justice, the South African Law Reform Commission recommended that, in proving the criminal capacity of a child,  the prosecution or the defence may call for the evaluation of a child by a suitably qualified person who must assess the cognitive, emotional, psychological and social development of a child.  The Commission was of the view that the divergent nature of the South African society, significant differences in upbringing, culture and rural or urban environment all play a role in shaping the  development of a child.  The Bill as introduced referred to the four aspects of the development of the child as recommended by the Commission.  The moral aspect was introduced during the deliberations on recommendation of one of the organisations which made submissions to the Portfolio Committee.

	Northern Cape
	Supports the Bill
	
	

	North West
	
	
	

	Western Cape
	Supports the Bill
	Clause 2: The categories of persons responsible for the assessment of the cognitive, moral, emotional, psychological and social development of the child and the timeframes for the presentation of these reports should be clearly identified in the Bill. 
	Section 97(3) of the Act empowers the Minister to issue a notice in the Gazette, determining competent persons who can conduct the evaluation of the criminal capacity of a child.  The Minister has already determined psychiatrists and clinical psychologists as competent persons to evaluate the cognitive, emotional, psychological and social development of a child. (R273 of 1 April 2012). The Minister may, by notice determine other categories to evaluate the moral aspect of the development of a child.  In respect of the time frame, section 11(4) provides that the report for the evaluation must be submitted within 30 days of the order for the evaluation.  


