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14 Ferbruary 2014

Ms P Nyamza
Portfolio Committee on Rural Development and Land Reform
Parliament of the Republic of South Africa

120 Plein Street

Cape Town
Email: pnyamza@parliament.gov.za
Dear Ms Nyamza
AGRI SA’S COMMENTARY ON THE PROPERTY VALUATION BILL 2013

1. General Comments

Agri SA has been an actively participating in the formulation of policies and draft legislation regarding the Office of the Valuer-General (OVG) in the Green Paper on Land Reform consultation process.  The organisation has provided our inputs throughout the NAREG process and submitted commentary on both earlier versions of the Bill. 

Agri SA recognises the need to accelerate land acquisitions for the purpose of speeding up the pace ofland reform. And whilst we acknowledge that government may have paid inflated prices for land in certain transactions, we believe that this can be attributed to a lack of clear instruction and monitoring of valuers, corruption, and poor implementation of the process rather than a failure of the willing-buyer willing-seller principle. Agri SA stands by its support of market-based transactions for land reform. Where expropriation is necessary, Agri SA supports the view of the Food and Agricultural Organisation (FAO) of the United Nations that compensation must be based on equivalence. Affected owners and occupiers should be neither enriched nor impoverished as a result of the expropriation for a public purpose or in the public interest. 

As stated in our commentary throughout the various drafts, a valuation by the OVG should be restricted for the state’s own internal house-keeping requirements and must never be binding on the property owner. The Bill must in no way restrict the owner’s ability to access the courts if a dispute arises. From a legal-conceptual point of view, Agri SA does not believe that it is appropriate to impose the factors related to just and equitable compensation for expropriation onto normal land acquisition transactions. The Constitution only prescribes ‘just and equitable compensation’ and the factors used to determine it in the context of expropriation. The Bill does not make reference to expropriation anywhere. In the explanatory memorandum to the Bill it seems clear that the intention is to combat escalating land values and exorbitant prices paid for land targeted for reform by providing the state with an internal valuation capacity. Clearly therefore, valuations conducted by the OVG of land targeted for reform will influence the purchase price offered by the state to land owners, not a determination of compensation for expropriation. We propose that the two concepts are unnecessarily blurred by this Bill. The factors used to determine ‘value’ in this Bill only has a constitutional basis as far as expropriation is concerned, there is no constitutional basis advocating that these factors should influence the purchase price in a normal sale/purchase transaction. 

From a pragmatic point of view, we are concerned that the Bill will undermine the chances of successfully concluding transactions to buy land for reform and force the state to expropriate the land. If land earmarked for land reform is valued using the criteria set out in this Bill, and such a value is less than market value, it seems unlikely from a business perspective that a land owner will voluntarily accept an offer from government that is less than market value if he can receive more for it on the open market. For this reason, the government will then have to resort to expropriation. 

Finally, Agri SA is concerned about the suitability of authorised valuers to interpret factors synonymous with just and equitable compensation. The Bill mandates professional valuers to arrive at a value which must reflect an equitable balance between the public interest and the interests of those affected by the acquisition. In doing so, a valuer must consider and give a quantifiable value to factors such as the purpose of the expropriation, and the history of the acquisition of the property. This essentially involves the weighing up of competing constitutional rights and interests, a function traditionally allocated to the courts. Unlike the judiciary, Agri SA is concerned that a professional valuer will in all probability not have the required skills, expertise and experience to make such a value judgement. This is precisely why section 25 of the Constitution, from which this provision was taken verbatim, entrusts the courts with this task during expropriation, and not professional valuers.             
2. Specific Comments
2.1. Clause 1 – Definitions
“Land Reform”; Agri SA believes the definition is too wide and should be curtailed to prevent unintended consequences. Certainty regarding the scope and content of land reform in the context of the Bill is vital because a distinction is made between land earmarked for acquisition or disposal by a national or provincial government department which must be valued according to market value on the one hand, and land identified for land reform on the other, which must be valued according to ‘just and equitable compensation’ taking into consideration the factors listed in section 25 (3) of the Constitution. The word “land development” is vague and could lead to confusion in interpretation. We submit that this word creates great uncertainty and we request that the definition be amended to provide certainty.  
In addition, according to the rules of statutory interpretation, where a list is preceded with the word “includes”, it means that it is not a closed list. The result is that the Bill may be interpreted so as to cater for ‘land reform’ that falls outside of the land redistribution, land restitution, tenure reform and land development. Once again this causes uncertainty as to which method of valuation is to be followed in instances where it may be related to land reform, but not necessarily fall within the ambient of an existing land reform programme. 
Agri SA suggests that the words “as provided for in a law of general application aimed at such redress” should be inserted at the end of the sentence immediately after the words “tenure reform”.
“Valuation”; Agri SA would like clarity as to the meaning of the phrase “also considering all the underlying economic factors of the market”.  What are the underlying factors of the market?
2.2. Clause 6 – Functions
The words “of the” are missing in the first sentence. The text currently reads “The Office Valuer-General” we propose that there could be a typo as all other provisions read “The Office of the Valuer-General”. 
2.3. Clause 7 – Powers
Regarding clause 7 (c); the provision states that the Office of the Valuer-General may “engage in any activity” to promote the proper, efficient and effective valuation of property. Affording an administrative official any powers that he or she may deem necessary undermines the constitutionally protected principle of rule of law, and should be qualified. The right to just administrative action contained in section 33 of the Constitution provides that all ‘administrative action’ must be lawful, in other words there must be a law of general application that grants the administrator the authority to make that decision. If the powers conferred on the administrator is so wide that is impossible to tell if determine when an official is acting intravires or ultravires, it might well unjustifiably infringe on an interested person’s right to just administrative action.
Justice O’Reagan dealt with this issue in the Dawood case. The Constitutional Court held that where administrative action affects a person’s fundamental rights, that administrator’s actions will be an unconstitutional and unjustifiable limitation on section 33 if the administrator’s powers are not curtailed or prescribed by law. 
Agri SA therefore suggests that the powers of the Office of the Valuer-General be qualified and described in more detail in the Bill.
2.4. Clause 8 – Appointment
Regarding clause 8 (2); It should be clarified, perhaps by regulation, what would constitute ‘sufficient experience’. 
2.5. Clause 10 – Responsibilities of Valuer-General and Deputy Valuer-General

We propose that the word “the” might accidentally have been omitted in the title of this section immediately prior to the words “Valuer-General”.
Regarding clause 10 (1) (b); the provision states that the Valuer-General takes all decisions in the exercise by the Office of the Valuer-General of its powers. Does this mean that the Valuer-General can trump any decisions taken by an official to whom he/she has delegated the authority to decide on the matter in terms of clause 19 of the Bill? Also, does this make all decisions by other officials “ultra vires”? We seek clarity in this regard.  
2.6. Clause 11 – Authorised valuers and assistants
Regarding clause 11 (3): Agri SA welcomes this provision as identity cards can help mitigate conflicts between authorised valuers and managers or farm owners when valuations must be conducted. We do however suggest that assistants who may accompany the authorised valuers must also be issued with identity cards to avoid confusion. 
Regarding clause 11 (4): Will these directives be published for public comment? If not, Agri SA believes that the directives should be published for public comment as we believe that organised agriculture can make a profound, positive contribution to the directives. By making the OVG aware of standing arrangements such as the Agri SA Access to Farms Protocol, we believe that Agri SA can assist the OVG in the interest of co-operation and conflict mitigation.   
2.7. Clause 13 – General valuation powers
Regarding clause 13 (1) (c) & (d): Agri SA submits that these provisions should be qualified so that the owner is not unduly prejudiced in any subsequent price negotiations in lieu of selling the property to the government. Such a qualification would bring the Bill in line with section 68 (1) (c) (i) of the Promotion of Access to Information Act (Act 2 of 2000), or PAIA. Section 68 (1) (c) (i) allows a private body to refuse access to certain records of that body if the disclosure would put the private body at a disadvantage in contractual or other negotiations.       
Regarding the wording of clause 13 (1) (f): although Agri SA wholeheartedly supports the content and intention of the clause, we suggest that the wording be reconsidered. As it currently reads, the sections states “an authorised valuer may – (f) must be in possession...” The word ‘may’, followed by ‘must’ is somewhat contradictory. 
Regarding clause 13 (3): We believe that merely giving notice to the owner/tenant/manager prior to entering a property for valuation purposes may lead to unnecessary conflict between the aforementioned person and the valuer. In this regard Agri SA would like to draw the Department’s attention to the precarious safety situation on farms. Farm attacks have been plaguing rural communities throughout the past decade, as a result, farmers may be very apprehensive and suspicious of persons entering farms without a prior appointment. We believe that the equivalent provision in the Expropriation Bill, 2013 (clause 5 (3) of that Bill) reflects the best practice to avoid unnecessary conflict and should hence be repeated herein. The Bill should therefore be amended so that a valuer must attempt to make an appointment to inspect the property and if the owner/tenant/manager unreasonably refuses, then the OVG must obtain a court order. An owner/tenant/manager will in terms of court practice be punished with a cost order for a frivolously or vexatiously refusing access, so the necessary checks and balances are already in place.
Kind regards


JF VAN DER MERWE
EXECUTIVE DIRECTOR
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