MEMORANDUM ON THE OBJECTS OF THE LOCAL GOVERNMENT: MUNICIPAL PROPERTY RATES AMENDMENT BILL, 2014
1. BACKGROUND

Since the first 4 municipalities began valuing and rating in terms of the Local Government: Municipal Property Rates Act, 2004  (“the Act”) on 1 July 2006 municipal practitioners have grappled with the reality of operationalising a piece of legislation that has largely been theoretical since its effective date of 2 July 2005 and became less so as the implementation of its regulatory framework unfolded over the years.

Taking into account lessons learnt from the 27 municipalities that implemented the Act in 2006 and 2007, the Act was amended through the Local Government Laws Amendments Act, 2008.  

Having regard to the experience gained with the additional municipalities that implemented the Act from 2008, it has become clear that these lessons learnt from the monitoring of implementation necessitate that the Act be amended yet again to render its implementation more seamless and minimise legal and policy misinterpretations that have arisen. In addition certain key policy amendments are proposed and such proposed amendments are informed by lessons learnt from implementing the regulatory framework of the Act, and continuous engaging with key stakeholders, including individual and organised ratepayers, and practitioners on the challenges encountered with the implementation of the Act over the years in the first phase of its implementation. 
2. OBJECTS OF THE BILL

The main object of the Bill is to address the problems that have been experienced in the implementation of the Act since the commencement of the Act and to promote the effective and efficient implementation of the Act.
3. SUMMARY OF THE BILL
Clause 1 inserts various definitions to clarify a variety of matters in the Act that have up to now been so open to interpretation that they hinder the effective implementation of the Act. All of these definitions are introduced so as to render the Act simpler, user friendly, and minimise legal and policy misinterpretations. 
Clause 2 provides for the removal of reference to district management areas, a consequential amendment effected because district management areas were discontinued from 18 May 2011 by the Municipal Demarcation Board.
Clause 3 provides for a consequential amendment to section 3 of the Act emanating from the amendment to section 8 and also provides that a rates policy must determine criteria not only for an increase but also for the decrease in rates. 
Clause 4 amends section 6 of the Act to indicate that the by-law to give effect to the rates policy must be published in accordance with the Local Government: Municipal Systems Act, 2000 (Act No. 32 of 2000).
Clause 5 provides for the deletion of reference to district management areas. 
Clause 6 amends section 8 of the Act so as to limit the basis for the categorisation of properties to use and permitted use only. Furthermore the list of property categories that must, where applicable, be determined is now set out in subsection (2), with additional property categories provided for in subsection (3). This clause also provides for a municipality to, on good cause shown, to apply to the Minister to sub-categorise property categories. 
Clause 7 provides for a consequential amendment to section 9(1)(c) emanating from the amendment to section 8.

Clause 8 amends section 11 so as to provide that a rate at a uniform fixed amount may be levied on residential properties only.
Clause 9 amends section 12 so that a rate levied for a financial year may not be increased during the financial year.

Clause 10 amends section 14 to provide for the the timeframe of publication of the resolution levying rates in the provincial gazette and for the contents of the resolution.
Clause 11 amends section 15 so as to provide for additional avenues in terms of which a municipality may determine the categories of properties in respect of which a municipality may grant exemptions, rebates or reductions.   The clause also removes the obligation on a municipality to annually reflect income foregone in respect of exclusions in terms of various subsections of section 17. 
Clause 12 amends section 16 of the Act so as to provide that the limitation of a rate on a specific category of property by the Minister must be determined with the concurrence of the Minister of Finance by notice in the Gazette.  The clause, in addition, provides that the notice be effective from the date determined by the Minister.
Clause 13 amends section 17 of the Act so as to provide- 
· for the exclusion from rates of certain categories of public service infrastructure; 

· for the exclusion from rates of mining rights or mining permits, excluding infrastructure above the surface in respect of mining property;

· that the exclusion from rates in respect of land belonging to a land reform beneficiary or his or her heirs includes his or her dependents or spouse, and that this exclusion lapses ten years from the date on which such beneficiary’s title was registered or upon alienation of the property; 

· that an exclusion from rates in respect of the seashore lapses if any part thereof is alienated;

· that notwithstanding the provisions of section 78, if a property in respect of which the declaration as a special nature reserve is withdrawn is privately owned, the owner, upon withdrawal of the declaration, becomes liable to the municipality concerned for any rates that, had it not been for subsection (1) (e), would have been payable on the property, during the period commencing from the effective date of the current valuation roll of the municipality; and
· that notwithstanding the provisions of section 78, if the exclusion from rates of a property used as such an official residence lapses, the religious community owning the property becomes liable to the municipality concerned for any rates that had it not been for the exclusions provided for in section 17, would have been payable on the property, during the period of one year preceding the date on which the exclusion lapsed.

Clause 14 amends section 19 of the Act so as to provide that a municipality may levy different rates on residential properties if such properties are vacant, and that the ratio referred to in subsection (1)(b) may be subject to the norms and standards as prescribed.

Clause 15 amends section 20 of the Act so as to authorise the Minister with the concurrence of the Minister of Finance to set different limits for different kinds of municipalities as may be determined and to delay the implementation of a limit contemplated in that section for a pre-determined period.
Clause 16 amends section 25 so as to provide that the owner of exclusive use areas in a sectional title scheme is liable for payment of rates whether this owner is the Body Corporate or owner of a unit in the sectional title scheme.

Clause 17 amends section 27 to provide that the person liable for a rate must furnish the municipality with an address where correspondences can be directed.
Clause 18 amends section 30 so as to provide that properties that are fully excluded from rates need not be valued. In addition, the clause provides that certain properties that are excluded from rates must be included in the valuation roll whether they were valued or not. 
Clause 19 amends section 32 so as to provide for different periods of validity of the valuation roll in respect of metropolitan and local municipalities.  The clause also provides that the MEC for local government may extend such validity by additional two years.

Clause 20 amends section 34 so as to make it a requirement that a municipal valuer submits a monthly progress report to the municipal manager on the valuation of properties.
Clause 21 amends section 42 so as to make it mandatory that the body corporate or the managing association controlling a sectional title scheme and a share block company respectively must give the valuer access to documents or information required by the valuer for the purposes of valuing the property.

Clause 22 amends section 55 so as to remove the requirement for the payment of interest by a property owner affected by an upward adjustment of the valuation of their property and to provide for the municipality to repay a property owner with interest where there is a downward adjustment of the valuation of a property. 
Clause 23 amends section 56 so as to delete the mandatory requirement for the establishment of a valuation appeal board in every district municipality, and deletes subsection (2) that makes reference to district management areas.

Clause 24 amends section 58 so as to provide that the membership of an appeal board may include a professional associated valuer without restrictions and with at least ten years experience.

Clause 25 amends section 68 to provide that a quorum of an appeals board must include the valuer.

Clause 26 amends section 78 so as to extend the circumstances under which a supplementary valuation must be made to include a property the value of which was incorrectly recorded in the valuation roll as a result of a clerical or typing error; to amend the dates on which a supplementary valuation takes effect and the dates from which rates are payable on properties affected by a supplementary valuation. In addition the clause provides for the notification of owners of properties effected by a supplementary valuation.
Clause 27 amends section 80 to limit condonation by the MEC for non-compliance with certain timeframes prescribed in the Act to municipalities only.

Clause 28 amends section 81 so as to equip an MEC for local government to more effectively monitor municipalities in the implementation of the Act and more especially the process of the compilation of a valuation roll and generally strengthen the monitoring and reporting of compliance provisions of the Act. 
Clause 29 amends section 82 to strengthen the monitoring and reporting of compliance by the municipality to the Minister and the MEC to the Minister.
Clause 30 amends section 83 so as to provide for the form for a request for review of a supplementary valuation, appropriate differentiation in the implementation of the regulatory framework of the Act and to provide for phasing in of the regulatory framework of the Act where necessary. 
Clause 31 repeals sections 88 and 89 as these sections no longer serve any purpose.

Clause 32 inserts a new section 89A, to provide for transitional arrangements regarding the use of valuation rolls and supplementary valuation rolls in instances where there is a redetermination of a municipal boundary.

Clause 33 substitutes section 90 so as to provide for transitional arrangements regarding the use of existing rates policies and by-laws in instances where there is a redetermination of a municipal boundary.

Clause 34 repeals sections 91 and 92 as these sections no longer serve any purpose.

Clause 35 inserts new sections 93A and 93B which provide for the phasing in of the prohibition on the levying of rates on certain types of public service infrastructure and differential rates.
Clause 36 contains the short title and provides for the commencement date to be determined by the President by Proclamation in the Gazette.
 PARTIES CONSULTED
The following parties have been consulted:

· National Treasury;

· South African Local Government Association (SALGA);

· Financial and Fiscal Commission (FFC);

· Institute for Municipal Finance Officers (IMFO);
· National House of Traditional Leaders;
· The Cooperative Governance and Traditional Affairs MinMEC;
· Public hearings were held in all nine provinces in which ratepayers, stakeholders and general members of the public participated;
FINANCIAL IMPLICATIONS 
4.
FINANCIAL IMPLICATIONS FOR PROVINCES

Financial implications are envisaged to the extent that provincial departments responsible for local government will have to augment their establishments in a manner that allows the MEC responsible for local government in a province to perform hands-on monitoring of municipal implementation of the Act taking into account the detailed monitoring provisions expressed in the amendments to section 81 and those connected thereto in particular. It must be emphasised that despite the proposed amendments to the Act, provincial departments responsible for local government should ideally have commensurate establishments if they are to fulfil their constitutional monitoring and support role in terms of the Act (whether amended or not).   
5.
FINANCIAL IMPLICATIONS FOR MUNICIPALITIES

It is envisaged that the provisions to exclude certain public service infrastructure (PSI) from rating are the main provisions that will have financial implications that are of significance, in particular for those municipalities that currently rate such PSI. Out of the 257 municipalities that have the power to levy property rates 71 municipalities that responded to a targeted survey reported rating PSI in the 2009/10 and 2010/11 financial years and the estimated financial implications of excluding PSI from rating would be approximately R73,993,000, about 0.43% of their estimated total rates revenue.
6. PARLIAMENTARY PROCEDURE

6.1 The State Law Advisers and the Department of Cooperative Governance are of the opinion that the Amendment Bill must be dealt with in accordance with the procedure prescribed by section 75 of the Constitution since it contains no provision to which the procedure set out in section 74 or 76 of the Constitution apply. 
6.2 The State Law Advisers are of the opinion that it is not necessary to refer this Bill to the National House of Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or customs of traditional communities.
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