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QFFICE OF THE CHAIRPERSON OF THE PORYFOLIC COMMITTEE
LOCAL GOVERNMENT AND TRADITIONAL AFFAIRS

TEL:  (040)£08 bbed PHYS|CAL ADORESS EDSTAL ADDRESS

FAX  (040) 636 €922 PARLIAMENTARY BLDG Piag X0O51

ineshitumbu@ecieg.gov.za INDEPENDENGE AVENUE BISHO, SOUYH AFRICA

23 May 2012 BISHO, SOUTH AFRICA 6605
NEGOTIATING MANDATE

To: ' The Chairperson: Select Commitiee on Security and

Constitutional Development
National Councll of Provinces

Name of BIli : Traditional Courts Bl
Number of Bill : [B51-2012]
Date of Deliberation : 01 October 2013

1. Vute of the Legisiature

The province does not support the Bill and mandates the Eastern Cape delegate to the NCOP
to negotiate against the adoption of the Bill.

The Province is of the view that the Bil is fundamentally flawed and no amount of amendments
will be able to remedy the Biil,

The Committee wishes to raise the following matters for consideration.
(=) On the objects of the BIll (Clause 2 of the Bill)

[
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One of the objectives of the Bill is to, create a uniform legisiative framework,
regulating the rofe and functions of the institution of traditional leadership
in the administration of justice, in accortdance with the constitutional
imperatives and values, and...

The Bill does not create any form of uniformity and leave the protess at the
discration of each traditional court {o determine the content of the law.

This is unlike the civil justice system which is adeguately and effectively
regulated by the Criminal Procedure Act which spans into hundreds of section so
that each matter is properly regulated.

Among the pertinent issues that the Bill is silent on is the burden of proof, the
question of privilege, right to call witnesses, right to cross examination, right fo
address the court on merits, right to address the court on sentence and so on,
This is left at the discretion of each fraditional court and therefore there will be
lack of inconsistency. '

Lack of similarities on these key issues will lead to two forms of justice system,
with one justice system which is for the rura! people which is left loose and solely
at the discretion of the presiding officer and the other justice system in terms of
which the ruies are propetly defined and which is for the people who does not
stay in the rural areas.

It is proposed that the procedure in the tradilional courts be sfrictly regulated so
that there will be certainty and uniformity. Certain righis must be guaranteed in
the Bill as itIs done in the civif courts,

{b} Designation and training of traditional leaders as presiding officers
{Clause 4)

The progess for the designation of traditional leaders as presiding officers is too
simplistic and does not look at the competency of the person to be designated. it
is proposed that there must be some form of competency assessment to
determine whether the person going to be designated is capable of carrying the
imporiant fask they are giver.

The Bill must state the key considerations that must be faken into account in
designating a person as the {raditional court presiding officer and this must not

-
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be lof fo reguiations as it is substantive and what must be left to the regulations
must be the procedure for the designation,

A new form of traditional leadership called the principal traditional lsadership has
teen created and the Bill is silent on this new traditional leadership:-

in some traditional communities, the courts are chaired by the Council of eiders
or the forum of community leaders and not an individual. The Bill is silent on the
status of this council of elders or the forum of community leaders and how
decisions are going to be reachead if the courls are baing presided over by this
council of elders or the forum of community leaders,

it is however confusing that the Bilf recoghized this council of etders or the forum
of community leaders in the definition of the traditional courts but does not
mention them again in the body of the Bill.

# is proposed that the powers must not be centralized with one traditional leader
but must be exercised by these councll of elders.

it is proposed that the traditionaf courts must be presided over by the council of
elders or the forum of community leaders with fair representation of woman and
not simply by the individual,

it appears that designation of the presiding officer may be revoked for failure to
attend the traiming. This is simplistic. Instead designafion must be revoked for
failure to acquire the competency levels expected from a parson presiding over
important cases such as this prescribed in the Bil. Presiding officers must rot
only attend the training sessions but must also acquire a particular competency
level before they begin to preside.

The Bill must set the age beyond which a person may nol be compstent to
preside over the cases.

The institution of traditional leadership is patriarchal in nature and this s
evidenced by the number of male traditional ieaders as opposed to female
traditional leaders in the country. There is no attempt in the Bill {o address this
matter. It is proposed that the courts be presided over by the council of eiders or
the forum of community leaders and the composition of the these council of
elders or the forum of community leaders be properly defined to include a fair

i
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representation of woman, This will enable woman to aséend the ranks of
presiding officers.

it is proposed that the training should not be iimited to designated presiding
officers but members of the royal family and members of the council of elders or
the forum of community leaders as they will eventually ascend to the posilion of
the presiding officer or assist.

it is further proposed that all designated presiding officer must be subjected to
training without exception. Every person must attend training before starting o
preside over the cases. The Bili must close any possibility of a person presiding
without being trained. :

(e} Civil jurisdiction of the traditional courts (clause §)

It is proposed that there must be more exsiusions on the civil jurisdictions of the
traditional courts and they must note hear cases such as those reiating to
determination of paternity and disputes reiating to claims for maintenance, any
jesue relating to marriage, domestic violence, among others. The process to
determine paternity is more sophisticated and fraditional leaders do not have
access to those technological assistance such as DNA festing.

{d} Criminal jurisdiction of the Bili (Clause 6)

Clause 5 is drafied such that it is made subject to section to 10(1) as if section
10(1) has samething to do with jurisdictional lssues. Section 10(1) deals with
sanctions and not jurisdiction,

it appears that the Bill create a closed fist of matters that must be heard by the
traditional courts znd the traditional courts cannot hear any matier cutside those
mentionad in the Schedule to the Bill. The Bill must make it an offence for any
traditional court to consider any matter that is not within the Schedule In the Bill
and not merely aliow a review process.

if hearing a case beyond your jurisdiction is made an offance, it will deter the
traditional leaders who want {o hear cases they are not supposad to hear,
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Schedule § grants the traditional courts jurisdiction to consider an offence calied
crimen injuria, but subject to the amount determined by the Minister, It will not be
possibie {o attach monetary value 10 ¢rimen injuria as it Is defined in our law.

{e) Sessions of the tradifional courts.

The above clause provides that traditional courts may sit at any place defermined
by the presiding officer. On the face of it the clause is neutral but there are areas
that traditional courts may not be afiowed to sit at espacially of those areas do
not allow entry by woman. An example Is the fact that there are traditional couris
that sit at the kraal also called, ebuhtanti in isiXhosa.

By custom, woman cannot enter these areas and other areas defined as "sacrad
piaces” depending on various customs. It Is therefore necessary that the Bill-must
expreasly state that the traditiona! court may not sit in places where there are
people who will not be allowed {o enter.

In some instances wornan can only bring & case to court through a male ;Serson.
The Bill must expressly prohibit this practice,

In some Instances, woman in mourning cannot speak and this will prejudice
woman, This must be expressly outlawed,

in some instances, women are not allowed to dress in a particular way when they
appear before traditional leaders. In view of the fact that there is no right to opt
out, such practices must be outiawed in the traditional courts. The Bil must
therefore expressly address all the inherent discretionary practices against
woman and children within the traditional justice system,

(f) Procedure of tragitional courts (Clause 8)

The fact that the procedure is not regulated in the Bilf is worrying taking into account
the fact that this is a substantive issue and that there must be some form of certainty
in the procedure that will guarantee a sense of Jusfice. It is important to note that
some of the people who will appear before these courts either as complainants or
accused people may be from outside ihe particular traditional area and they need
some form of certainty,
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it is proposed that legal representation be al!owed in the traditional couris te
safeguards the rights of the litigants. The right to lepal representation is an important
right in the country and it is for this reason that it has been elevated into the status of
a constitutional right which guarantees a right to a fair tria) as envisaged in clause
35(3) of the Constitution of the Republic Of South Africa, 1886 which provides that:

Every accused person has a right to a fair trial which includes the right fo—

() io choose and be represented by, the legsl practitioner , and fo be
informed of this right promptly,

(g} Io have the legal practitioner assigned fo the accused person by the
stafe and et state expense, if substantial injustice would otherwise
result, and to be informed of this right promptiy,

To deprive fifigénts appearing before the traditional court of the right to legal
representation whereas the same right is afforded te the litigants appearing in the
other types of courts is discriminatory and is tantamount o creating another set
of justice system for people who are living in rural areas. it is even worrying that
the right to legal representation is deprived to the people whose right to appeai is
severely curtailed by clause 13-of the same Bill,

Clause 8(3)(b) perpetuste the fact woman are minors who must be represented
by their male counterparts in the traditional courts, On the face of it, the clause
seems fo be neutral as it refers fo both a male or a female but in practice this will
not be the case and it will be women who are reprasented by their husbands
thereby perpetuating the fact that they are minors which is net In line with the
Canstitution.

Clause 8(4) deals with the choice of law. The effect of this clause is that where two
peopie are litigants In a traditional court but they all come from outside the jurisdiction of
that particular traditional court, they will be forced to have thelr dispute considered In
terms of the law they are not susceptibie to and which is they may not understand.

The clause also assumes that #f the litigants choose that their dispute must be
determined by the traditional law from outside the jurisdiction of the court concarned,
then the traditional leader presiding will be able to apply the law that they shall have
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chosen which may not be the case as the law so chosen may not be known to the
presiding officer,

it is unclear how the traditional court will apply the traditional law from outside their area
which they are not even trained on. It is proposed that the Bill allows the lifigants to opt
out of the traditional courts especially if they do not consider themselves bound by such
a traditional law or if they come from outside the jurisdiction of the particular traditional
courts.

Clause 5(a)(il} requires that the fines collected by the traditional courts be paid into the
provincial revenue fund. it is proposed that the funds must not be paid into the provincial
revenue fund but they must be utliized by the traditional community concerned for
development purposes,

{g) Sanctions that may be imposed by the traditional courts {Clause 10)

Clause (8)(5) is clear on what must happen to the fines that are imposed by the
traditional couris in so far as the fines are expressed in monatary terms. However this
clause is silent on the arders that are not expressed in monetary terms like orders in the
formn of ivestock as envisaged in clause 10(2)(b).

This begs a guestion as to what bappen {o the livestock which may be imposed as a
sanction, Does it become the property of the presiding officer? The Bill must clarify this
question.

It Is unciear how the order envisaged in clause 10(2)(f) will operate as a2 form of
sanction. it is inconceivable that the traditiomal court will hear a criminal case and as a
sanction impose an order that the person be further prosecuted by the national
prosecuting authority. This will expose the litigant to double jeopardy. If the tradifional
court is of the view that the matter Is such that it warrant prosecution by the Nationat
Prosecuting Authority it must not even begin to consider it but must simply transfer X to
the relevant authority,

An order referred to in clause 10{2)(g), ()} and (i) may viclate the dignity of a person
and may also be ctuel, inhuman and degrading and it is proposed that it be removed. it
cannot be acceptable that people must still be sanctioned to perform any form of service
without remuneration as this is tantamount to legalizing slavery.

|
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It is even worrying that clause 10{2)(g) and (h) is not limited to parties to the dispute
because it covers both the panties to the dispute or any ofher person. This may mean
that a child may be ordered to perform community service on behalf of the parents. it is
unreasonable to.punish any other person whe is not a party o the dispute,

Similarly an order to the effect that a person must be deprived of community benefits is
so couched in wide and general terms that it is open t¢ abuse, This clause authorizes
traditional courts to deprive people of land ownership as land is communatly owned.

Although the Bill's intention is io have non-punitive sanctions, the sanctions are
nonetheless punitive and cruel,

(9) Enfarcement of sanctions (Clause 11}

it is not clear why the traditional court must conduet an inguiry info a person's abliity to
comply with the order oniy after the order has been Imposed and the person has not
compiied with it. It Is propased that the Bill must require that the presiding officer must
conduct an inquiry into a person's ability to comply with the order even before such an
order is imposed,

if the enquiry Is done after the order has been made it will be afler the fact and
therefore itiogical. This will in effect mean that the traditional court is required to review
its own order and it will not be sasy to set i aside.

(h} Appeals to the magistrate court (Clause 13)4

It appears that the right to appeal is limited to appeal on sanctions and there is no
appeal on merits or facts of the case, This assumes that any finding of gulity by the
presiding officer is deemed to be comrect and this may lead to unfaimess. The finding of
the presiding officer on merits must aiso be allowed to be subjected to appeal g0 that
litigants must not be lef; at the mercy of presiding officers. '

The Bill must clarify whether a person who takes the case to appeal or review is entitied
to legal representation in prosecuting the appeal or review at the magistrate court,

Furthermore litigants must be allowed to appeal irrespective of the order imposed as &
person may need to clear his or her name irrespective of the sanction or order,

The appeal structure in the Bill does not recognize the hierarchy in the traditional
authorities. It is proposed that an appeal from the court chaired the headman must go to
the chief and thereafter to the King
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{h) Procedural review (Clause 14)

Clause (14){1){c) provides for gross imegularity as one of the grounds of review. This is
unfair and It creates an Impression that irregularity is tolerated in the traditional courts
as long as it is not gross and therefore litigants must be subjecied to irregularity which Is
not gross. It s proposed that any form of irreguiarity be subjected o review,

(i) Service fees

it is proposed that the Bill must prohibit the charging of any form of service fee by the
traditional counts for the processing of cases.

(i) Separation of powers

The Bill does not recognize the principle of separation of powers and as the presiding
officer is the one wha define the law, apply it and enforce it

: (k} Dual justice system

The Bill allows a confusing dual justice system without any guidelines which
marginalizes the poor who are mostly concentrated in rural areas. The foliowing seive
to illustrate the point: . '

A complainant on stock theft in the township will have the benefit of reporting his case to
the South African Police Servite who will use all the state resources and experts to
investigate his or her case and have the case prosecuted by well quaiified state
prosecutors who use all the state resources and machineries 1o prove the case.

A compiainant of stock theft in the tradifional community will have to investigate his own
case and present it to the traditional court on his or her own and the complainant wil
have no choice at all to decide whether his case must be considered by the civi courts,
The choice will be axarcised for him or her by the magistrate or the traditional prasiding
officer in terms of the Bill. '
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Similarly on exactly the same charge, an accused person who stays in town will appear
in civil court where there are clearly defined rules of evidence and will be entitied o
jegal representation, and if needs be at the expense of the siate, he or will be also
entitied to an interpreter, judged in terms of the well written law and so on.

The only difference between the two accused people is that the one stays in town and
the other stays in the fraditional community.

{) Maintenance of order in courts

In view of the fact that traditional courts cannot use any form of force, how will they
secure the attendance of an unwilfing person to court and how will order be maintained?

{m) Consultation

. The staksholders that were consulied in the process of the drafting of the Bill are
indicated in the memorandum fo the Bill, it appears on the list of stakeholders consulted
that only institutions relating to fradifional leadership has been consulted and therefore
the consultation process was not balanced. The issue of lack of consultation at the
conceptual stage of the Bill has been raised at most of the public hearings conducted by
the Eastern Cape Legislature, '

|

XOLILE NQATA

CHAIRPERSON QF THE PORTFOLIO COMMITTEE ON LOCAL GOVERNMENT |
AND TRADITIONAL AFFAIRS

10
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FREE STATE LEGISLATURE

PORTEOLIO COMMITTEE ON COOPERATIVE GOVERNANCE,
AFFAIRS & HUMAN SETTLEMENTS
Megotiating Mandate

T Chairperson of the Select Commiitee on Security & Constitutig
NAME OF BILL: Traditional Courts Bill
NUMBER OF BILL: B1-2012

DATE OF DELIBERATION: 11 Febmary 2014

INPUTS FROM THE LEGISLATURE:

The Portfolic Comumittee on Cooperative Governance, Traditional Affairs & $uman Seitlements .
as designated by the Free State Legislature proposes the following amendmengs on the Bill:

v That under Clause 3(1){2)(b) it is incorrect to reiterate tat the traditional
court cannot get involved m muatters of dworce or feparation — ihe
opindon Is that the families should get nvolved when ctipliendes arises in
the marriage as per tradition; |

® That the Bill was not explcit en the participation of worgen:

. That it was alse not clear on where the “Seat of'the Tr gitional Couneil”
will be;
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that the challenge was that traditional courts are noj assisied by the
magistrate courts for example when an offender refused ta appear hefore
a traditional court after being subpoenad; _

Clause & — that the word “presiding officer” be substitufed with the word
“traditional council”

Clause 9(3)(a) - that “legal representation” be defined fif the purposes of
this Bill:

Clause S(3H4)(bi(it) - that this clanse be toiglly removed From the Bill;
Clause 10(2)(e} — provide for the training of person(s) thaf will

10{2){g) - be monitoring the process after an order is magle.

{The purpose is to avoid further abuse of such gections wherein
untrained people will abuse this power if left this VAguE)

The Bill must provide for how such persons will be traingd;

Clause 17 - that when officers are assigned, the Ministe¥ look into gender
representation;

That this Bl should be stmpified in terms of making #easier for appeal
purposes and also the financlal implications for people ¥ho cannot afford
the legal fees for making an appeal;

That provision be made of two (2) assessors in principly, to comply with
gender representation otherwise it might lead to the abuge of power.

Apother concern is that women might be prejugiced in cextain
circurnstances. Although the Traditfonal Courts ajm to have the
Constitution and Bill of Rights as part of their Guiding Principles, n
reality women. remain more marginalised in cerfain aregp. and this might
be prejudicial to the way the Traditional Courts opergte. For instance.
matters of domestic violence {(which do not fall underfassanit with the
intent to do grievous bodily harm), or the targeting of giderly women for
‘witeheraft', might not be handled i ways that promatd non-sexisim, and
might actually result in the further disempowertaent angt marginatisation
of women,

Jurisdiction of Courts Is a vague concept. When disputps centre on land
ownership, land use and occupation, it may necesstiage involvement of
municipalities, Will the Traditional Courts have jufsdiction to add
municipalities to such cases? This moust be clarified frofr the outset,
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. Furthermore, the jurisdictionsl areas of the ¢
jurisdictional areas of the traditional authorities, Firstiyf it is not clearin
a number of instances exactly where such boundaries and this may

give rise to jurisdictional disputes.

Secondly, the jurlsdictional areas in all instances do no} correspond with
the areas of jurisdiction of municipalities. This will hre the effect that
in one murdcipality there will be at least two courts It
' This may lead to conflicting interpretations on igsues
oceupation, and ownership having a potentially detrimdhntal cffect on the
application of land use policy within the municipality.

o It {s not clear whether the Department of Justice the capacity o
implement the Act - to irain the presiding offifers, 10 erforce
jurisdictional issues, otc. Where ordinary magisirates ourts are called
upon to adjudicate appeals, it is not clear from the Bl whether such

appeal courts must have the required expertise to d with fraditional
law.

The Free State delegates to vote in favour of the Bill.

Az c1vaN ROOYEN

ACTING CHAIRPERSON OF PORTYOLIO COMMITTEE ON COOPERATIV GOVERNANCE,
TRADITIONAL AFFAIRS & HUMAN SETTLEMENTS
FREE STATE LEGISLATURE

11 February 2014
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LEGCISLATURE

Your View — Our Vision

NEGOTIATING MANDATE

TO: The Chairperson of the Select Committee on Security and Constitutional

Development
Hon. TMH Mofokeng

NAME OF BILL: Traditional Courts Bill.
(Section 76)
NUMBER OF BILL: [B1-2012]

DATE OF DELIBERATION: 18 May 2012
VOTE OF THE LEGISLATURE:

The Gauteng Provincial Legislature does not supportt the Bill in its current form and
therefore vote against the Traditional Courts Bill with the attached amendments.
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HON. E MAGERMAN

Chairperson of Local Government and Housing Committee
GAUTENG PROVINCIAL LEGISLATURE
Date: 18 MAY 2012



CALTENG

LEGISLATURE

LOCAL GOVERNMENT AND HOUSING PORTFOLIO COMMITTEE
NEGOTIATING MANDATE
ON THE:

TRADITIONAL COURTS BILL [B1-2012]

18 May 2012

1. INTRODUCTION

The Chairperson of the Local Government and Housing Portfolio Committee, Mr. Errof
Magerman, tables the Committee’s Negotiating Mandate on the Traditiona!l Courts Bill [B1-2012].

2. PROCESS FOLLOWED

The Speaker, on 30 January 2012, formally referred the Traditional Courts Bill [B1-2012] Section
76, to the Portfolio Committee on Local Government and Housing (“the Committee”), for formal
consideration in terms of Rule 252 (1) (a) read with 254 (1) and 255 (1).

On 18 April 2012 the Permanent Delegate of the National Council of Provinces (NCOP),
Honourable Amos Matila together with the officials from the Depariment of Justice and
Constitutional Development briefed the Committee on the intentions of the Bill,

On 02 May 2012, the Legal Unit of the Gauteng Provincial Legislature presented the legal opinion
and the Department of Local Government and Housing also made a presentation.

On 089 May 2012, the Portfolio Committee heid a Public Hearing on the Traditional Courts Bill [B1-
2012].

The Portfolio Committee deliberated and adopted the Negotiating Mandate of the Bill on
18 May 2012. The -oral and written submissions made at the public hearing were considered in
developing the position of the Portfolic Commitiee on the Negotiating Mandate.



3. PRINCIPLES AND DETAILS OF THE BILL

This Bill seeks to provide for the establishment of the Traditiona Courts; to affirm the
recognition of the traditional justice system and its values based on restorative Jjustice and
reconciliation. |t further provides for the structure and functioning of traditional courts which
are intended to be in line with the constitutional imperatives and values. It enhances
customary law and the customs of communities observing a system of customary law,

4. OBJECTIVES OF THE BILL

The objects of the Bill, are set out in Clause 2 of the Bill, and they are as follows:

. Affirm the values of the traditional justice system, based on restorative justice and
reconciliation and to align them with the Constitution:
. Affirm the role of the institution of traditional Leadership in:
o Promoting social cohesion, co-existence and peace and harmony in
traditional communities;
o) Enhancing access to justice by providing a speedier, less formal and less
expensive resolution of disputes; and
o Promoting and preserving traditions, customs and cuitural practice that
promote nation-building, in line with constitutional values
. Create uniform legislative framework, regulating the role and functions of the

institution of traditional leadership in the administration of justice, in accordance
with constitutional imperatives and values; and to enhance the effectiveness,
efficiency and integrity of the traditional justice system.

5. CLAUSE BY CLAUSE ANALYSIS OF THE BILL

CLAUSE 1

Clause 1 deals with the definitions and we are of the opinion that all the relevant
definitions have been clearly defined and thus comply with the Constitution and other
applicable laws.

CLAUSE 2 -

This clause deals with the objects of the act and what it seeks to achieve. The clause
is saturated with reference to uphoiding the principles of the constitution and affirming
the roles of the traditional leadership. The contents in clause 3 to clause 21 will
determine whether the bill is in alignment with the constitution.

We note furthermore that while the objectives of the Bill are to amongst others affirm
the values of the traditional justice system, align with the Constitution and enhance the
effectiveness, efficiency and integrity of the traditional justice system, there are

2



inherent challenges with some of the provisions of the Bill in the light of our
constitutional jurisprudence which has at its core the achievement of equality and
advancement of human dignity, non-sexism and non-racialism enshrined in the Bill of
Rights and the establishment of a single system of courts the Judiciary. We discuss in
detail below some of the material clauses of the Bill.

CLAUSE 3

This clause deals with the guiding principles that should be implemented by those
who will be implementing the bill. The clause is in accordance with the constitution.

CLAUSE 4

This clause deals with the designation and training of traditional leaders. It empowers
the Minister who must consult with the Premier to appoint a recognised senior
traditional leader or a king or Queen to be a presiding officer within the jurisdictional
area of such senior traditional leader. Basically this section state that the presiding
officer should by birth be a member of the royal family, a designated headman or
headwoman, king or Queen. Such presiding officers will be trained. The criteria of
appointing presiding officers is one issue that needs to be looked at carefully. This
process does not recognise the possibility that persons may emerge organically from
within communities at its lower hierarchical levels as being appropriately qualified and
respected as persons capable of resolving disputes in a customary setting who do not
come from the ranks of potential presiding officers prescribed in‘terms of the bill.

There seems to be no balance of power, we need to question as to what happens in a
situation where a traditional leader or any other member of the royal family has an
interest in instituting either a criminal or civil matter in terms of customary law. Will the
presiding officer adjudicate over a matter which he might have an interest on, how will
conflict of interest issue be managed? The focus on the royal family means that where
a dispute involves the interest of the royal family or a member of the royal family,
there will be a risk of at least the appearance of bias. In the courts refereed in section
166 of the constitution and other tribunals such as CCMA Presiding officers must
recues themselves when faced with a matter that they have direct or indirect interest
on or a confiict of interest that may arise therein. We recommend that a provision in
the bill should be inserted which must deal with a situation where there is a conflict of
interest and such presiding officer must recues himself or herself.

But then again, if such presiding officer recues himself or herself who will be there to
act on his/her behalf, is it going to be a headman or headwoman who is appointed as
an alternative presiding officer in terms of clause 4(4) of the bill. The alternative
presiding officer who is the headman, headwoman or senior traditional leader is



recognised in terms of section 11(1) (a) (i) of the Traditional Leadership and
Govemance Framework Act’, the section provides that:

“11 (1) whenever the position of Senior Traditional Leader, headman or
headwoman is to be filled:
The royal family concerned must, within a reasonable time after the need
arises for any of those positions to be filled, and with due regard to applicable
customary law:
Identify a person who qualifies in terms of customary law to assume the
position in question, after taking into account whether any of the grounds
referred to in section 12(1) )a) and (d) apply to that person......”

There is no deterrence of the royal family in appointing a presiding officer, they have
the authority even in appointing the alternative presiding officers (the headman and
the senior traditional leader).

The criteria of appointing presiding officers makes it difficult to ensure that fairness
and the principles of the constitution will be adhered to at all times when interpreting
this bill.

Clause 4(5) makes a provision that training programmes must be provided to
presiding officers as soon as they are designated. This is a good initiative to empower
the presiding officer and to ensure that they properly implement the bill and other
customary law subject to the constitution. However clause 4 (5) states that the training
programme is completed after a person has been designated as a presiding officer,
this is not a good initiative of the bill because it has the effect of allowing improper and
uninformed implementation of the bill. Satisfactory completion of the training
programme should be a pre-requisite to designation.

CLAUSE 5

This clause deals with the nature of civil law matters in terms of customary faw which
may be heard, adjudicated and settled by the traditional courts. Clause 5(1) deals with
the jurisdiction of the civil dispute which arises from where the occurrence of the
dispute was within the jurisdiction of the traditional court. Jurisdiction of civil disputes
on customary law shouid not be limited to where the act or omission has occurred but
should also be extended to the consent of the parties with an option to refer the matter
to any desirable court that the parties may wish. This will be consistent with the
custom of alternative dispute resolution. It promotes greater legitimacy o the
decisions of such traditional courts and would remove the element of compulsion
inherent in the powers conferred by the bill.

tActno. 1 of 2003



Clause 5(2) highlights on matters that the traditional court may not deal with which
include among others divorce or separation arising out of a customary marriage
under the Recognition of Customary Marriages Act 25 of 1961. The civil matters in
terms of customary law that may be dealt with must at least be outlined in the bill or
regulations to be proposed in order to guide parties on what kind of matters can be
referred fo traditional courts.

CLAUSE 6

This clause confirms that the traditional court can adjudicate over criminal matters
which are read together with the schedule attached at the end of the bill. The
jurisdiction of Traditional Courts in criminal matters emerge to operate outside the
Criminal Procedure Act and fair trial provisions of section 35(3) of the constitution,
including section 35(3)(c) which confers on every accused person a right to a public
trial before an ordinary court.

CLAUSE 7

This clause explains the status and nature of the Traditional Courts, it is said to be
distinct from courts referred in section 166 of the constitution. Section 166 of the
constitution outlines the full extent of the judicial sphere of government. The object of
the fraditional courts is to operate in accordance with a system of customary law to
prevent conflict, maintain harmony and resolve dispute where they have occurred, in
the manner that promotes restorative justice and reconciliation and in accordance with
the norms and standards reflected in the constitution. The proposed traditional courts
bill is constitutionally unprincipied because the system operates contrary to the
doctrine of separation of powers which has been said to motivate and be understood
in the constitution. (SEE President of the RSA v Hugo 1997 (4) SA 1 JCC) at para 11.
GOLDSTONE J held that:

“(11) There are only three branches of government viz. legislative,
executive and judicial. The powers of the President, other than those
set out in section 82(1), are without question executive powers. The
question is whether those referred to in section 82(1) fall within a
different category. in my opinion they do not. Whether the President is
exercising constitutional powers as head of the executive (ie the
Cabinet) or as head of state, he is acting as an executive organ of
government. His powers are neither legislative nor judicial and there is
no fourth branch of government.”



CLAUSE 8

This clause deals with the sessions of the traditional courts which will be held in
accordance with customary law. It complies with the principles of the constitution and
other appilicable laws.

CLAUSE 9

This clause deals with the procedure of traditional court, it recognises the need to
ensure that women are afforded full and equal participation in the proceedings as men
are, vulnerability consideration of children, disabled and elderly persons. The
adherence of the rules of natural justice.

Clause 9(3) (a) of the bill raises constitutional concerns, it states that “no party to any
proceedings before a traditional court may be represented by a legal representative”,
The constitution in terms of section 35(3) provides that:

“Every accused person has a right to a fair trial, which includes-

=) B

(f) to choose, and be represented by, a legal practitioner, and to be informed of
this right promptly.”

Legal representation is a constitutional right when appearing in courts referred in
section 166 of the constitution. The Presiding officers are offered an opporiunity to be
trained on the implementation of the bill, what about the community, who is going to
guide the members of the community who are to appear before a traditional court as
to how does the bill affect them and what legislation guides the presiding officers,
there is no guarantee that the parties before the Traditional Court will have the
knowledge as to what governs the traditional courts and what their rights are in terms
of the bill and customary law.

Legal representation is necessary to assist not only in courts referred in section 166
but also Traditional Courts in both criminal and civil dispute in arriving at decisions
which are respectful of and complaint with the Constitution and the rule of law.

CLAUSE 10

This clause deals with the sanctions and orders that may be given by traditional court.
It prohibits the court to impose punishment which is inhumane, cruel or degrading or
which involves any form of detention including imprisonment and corporate
punishment and others. However the clauses 10(2) (g) which states that "an order that
one of the parties to the dispute, both parties or any other person performs some form
of service without remuneration for the benefit of the community under the supervision



or control of a specified person or group of persons identified by the traditional court’.
This particular provision raises concerns.

These provisions create a strong potential for abuse of power. Clause 10(2)(g) as it
provides for certain forms of unremunerated, forced labour may well be in conflict with
domestic law, the constitutional right in section 12(1)(e) of the constitution “not to be
treated or punished in a cruel, inhuman or degrading way’, section 13 of the
constitution which provides that “No one may be subjected to slavery, servitude or
forced labour’ and South Africa’s duties in terms of international law.

CLAUSE 11

This clause deals with the enforcement of sanctions of traditional courts where there is
none compliance with the court's order, it will cause such person to appear before the
court. The court will conduct an inquiry as to why there was none compliance with the
order and will make a determination as to whether the failure was due to intentional
fault or not. If the failure is unintentional the court will re evaluate the order and make
an appropriate order which will ensure compliance. Further none compliance will ailow
the traditional court to impose further sanctions and in accordance with custom and
customary law. Such judgment may in terms of clause 11(2)(d) be enforceable by
execution in the magistrate court in accordance with the Magistrate Courts Act®. This
ctause complies with the principles of the constitution and other applicable laws .

CLAUSE 12, 13 AND 14

These clauses imposes limits on the right of appeal against an order of a traditional
court and the rights to subject an order of a traditional court to judicial review in terms
of the right to administrative justice in section 33 of the constitution. Clause 12 deals
with the validity and authority of an order of a fraditional court. The order of the court is
final except where there is an appeal or review of the court order.

Clause 13 deals with the appeals, the bill states that appeals may be lodged at
magistrate courts, either in a matter of criminal or civil. An appeal may be lodged
against any order stated in clause 10 of the bill, with an exception of some of the
orders and the manner in which the Magistrate court may deal with an appeal from the
Traditional courts. The limitation of the right of appeal to one in respect of only certain

“of the sanctions impacts upon the right of access to court enshrined in section 34 of
the Constitution. '

2 Act 32 of 1944



Clause 14 deals with the procedural review against the traditional court which may be

referred to the magistrate court. The grounds for procedural review are stated in the
bill.

The fullest powers of appeal and review should be granted in considering the powers
inherently granted to a select royal family and its lineage/family roots, the vulnerable
position in which rural communities find themselves and the powers conferred on
traditional courts to impose sanctions.

CLAUSE 15

This clause deals with the pre-requisite that before a presiding officer take office
hefshe must take an oath or affirmation of office before a magistrate within the court
having jurisdiction. The prescribed register of presiding officers when taking office is
kept by the DG of the Justice and Constitutional Development Department. This
clause complies with the constitution and other applicable laws.

CLAUSE 16

This clause deals with the incapacity, gross incompetence or misconduct of presiding
officers. Where there is a complaint against the presiding officer a complaint may be
lodged by means of a prescribed affidavit or an affirmed statement which must specify
the nature of the complaint and the facts upon which the complaint is based. The
clause also deals with the grounds on which a complaint against the presiding officer
may be lodged. It further deals with the manner in which the DG, the Premier and the
Minister may handle the complaints and decide on the remedial measures applicable.
What if as one of the remedial measures a presiding officer (who is a king or Queen or
headman or headwoman)’s appointment is revoked due to gross misconduct, will
he/she continue with his position as a Traditional Leader? Will the community still
have trust in his/her leadership? The minister after consultation with the premier and
after an investigation report on the complaints lodged against the presiding officer
from the premier may communicate his decision in writing to the presiding officer.

Clause 16(7) deals with the situation where a traditional leader is removed from office
in terms of the Traditional Leadership and Governance Framework Act, is deemed to
have had his or her designation as a presiding officer revoked. The bill also need o
cater for a situation where the presiding officer's appointment is revoked due to any
wilful or grossly negligent conduct referred in terms of clause 16 (3) (¢) and (d) which
in the eyes of the Minister it is so damaging to the integrity of the traditional
leadership, each case will be decided on its own merits, such presiding officer shouid
be removed from office as a traditional leader in accordance with the applicable
legistation on customary law.



CLAUSE 17

This clause deals with the assignment of officers to assist traditional courts, within the
resources available at the Magistrate Court in which jurisdiction the traditional court
seats, the Minister may assign one or more officers to assist the traditional court in
performing its functions under the Act. This clause complies with the principles of the
constitution and the applicable laws.

CLAUSE 18

This clause deals with the record of proceedings wherein traditional courts in a
prescribe manner must record or cause to be recorded the nature of each dispute, a
summary of the facts of the case and the decision of the court which must include the
sentence, order or sanction of the court. The absence of the duty in terms of clause 18
to keep a record of the evidence led in a case before a traditional court renders the
clause inefficient when exercising any meaningful right of appeal or review. The

parties to the proceedings should be abie to access the court file, if they need to and
make copies of the file contents.

CLAUSE 19

This clause deals with transfer of cases from Traditional court to Magistrate court or
Small Claims Court and from the latier to the Traditional court. Such transfer will
depend on the nature of the case whether it is civil or criminal in terms of schedule 6.
of the bill and where it involves difficult or complex questions of law or fact that shouid
be dealt with by the Magistrate Court or Small claims Court. A customary law matter
. which must be dealt with appropriately in terms of customary law and custom in a
traditional court may be referred to the traditional court by a prosecutor, magistrate or
commissioner of a small claims court as the case maybe. It will serve the principle of

fairmess quite right if the parties are informed in advance of such decision of transfer
of their cases by the court.

'CLAUSE 20

This clause deals with the offences and penalties applicable in the event any person
wilfully insults presiding officers, interrupts court proceedings and fail to attend
proceedings despite having been invited and without any sufficient cause or fails to
remain in attendance until the conclusion or until excused from further attendance by
the presiding officer. Such person shall be guilty of an offence and liable on conviction
or to a fine. For the purposes of maintaining order during court proceedings. This
clause complies with the principles of the constitution.



CLAUSE 21

This clause deals with the regulations which empowers the Minister to make
regulations which among others includes the training programmes of traditional
leaders, the manner in which a fraditional court may issue receipts in respect of fines,
pay fines received into the provincial revenue fund the records of financial
transactions relating to money paid in the relevant provincial . The lodging of appeals
and procedural reviews, powers of magistrates in respect of procedural reviews etc.

CLAUSE 22, 23 AND 24

These clauses deals with the delegation of powers under this act to ensure proper
implementation of the bill, they further deal with the transitional provisions and repeal
of laws and the short title and commencement of the Act.

6. OVERVIEW OF THE PUBLIC HEARING

On the 09 May 2012, the Portfolio Committee conducted public hearing on the Bill.
Approximately four hundred (400) people attended the hearing.

The public hearing was well received by the attendees who robustly and interactively
engaged on the substance and objects of the Bill. Some of the views expressed were in

support of the Traditional Courts Bifl [B1-2012], however other say that the BIll is
unconstitutional.

7. SUMMARY OF STAKEHOLDERS SUBMISSIONS MADE DURING THE PUBLIC HEARING
The following are the summary of submissions from different crganizations:

National Movement of Rural Women (NMRW)

The NMRW does not support the current Traditional Courts Bill. The NMRW moves for
the reinstatement of the first Bill on Traditional Court which was drafted by the South
African Law Commission which catered for the development of customary law and courts.
NMRW argues that the current Bill does not create room for the system of customary law
to develop. However, the NMRW applauds the idea of aligning the existence and
jurisdiction of Traditional Courts with the Constitutional provisions because currently
Traditional Courts manifest tensions with regards to women’s dignity and other right of
women and other vulnerable groups. The current Bill is not concerned with the gender
composition in traditional courts. Furthermore NMRW argues that the current Bill like the
Traditional Leaders Framework Act stipulates that 30% women's presentation in traditional
Councils without devising mechanism of achieving that goal. It is necessary that fund be
included in these structures for capacity building towards empowering women to
understand their role in these sfructures.
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The definition section of the Traditional Courts Bill fails to define what it means by
customary law,

Land Access Movement of South Africa {LAMQOSA}

LAMOSA says that the Bill does not give any indication on how the traditional courts will
be constituted. The only legally recognized official in the system is the Presiding Officer.
All other traditional or statutory institutions are not recognized. LAMOSA also mentioned
that Traditional Leader cannot be expected to operate as judge and jury wile exempting

themselves from the normal disciplines of the rule of law as mentioned in the Constitution.
LAMOSA recommends that:

* Traditional Courts Bill sold not deal with any cases regarding land until relevant

land governance frameworks are put in place, in particular the revision of CLRA
and the finalization of the Land Reform Green Paper.

If Traditional Courts are to be given coercive powers, they must be subjected to
the same checks and balances as all other legal institutions inciuding review and
scrutiny by Chapter 9 institutions, Judicial Services Commission and the
Constitutional Court.

Role clarification of other traditional institutions and land governance acts
(traditional councils and CPAs) in relation to the administration of justice in the
application of traditional law.

Parliamentary Committees, JSC and Chapter 9 institutions must be involved in
deciding whether a traditional leader is qualified to be appointed as a presiding
officer in traditional courts,

Traditional Courts should not be allowed to deal with criminal cases as these
must be dealt with by statutory judicial authorities

Principles of restorative justice must be spelt out and guide the type of judgments
that traditional courts may make.

Amandebele-Ba-Lebelo Traditional Council

The following are submission submitted by the Traditional Councit:

Provision should be made to ensure that the designation and training should be
extended to any other person who is appointed duly by the Traditional Council.

There should be classification and security of information relating to the sensitive
nature or for the protection of the reputation of individuals or entities who may be
harmed by the making public of such information, whether in their personal or
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professional capacity and whether such information may harm or interfere with
their function or work in society.

¢ In relation to the Procedure of the Traditional Court, recognition should be given to
the nature of the language, attire and protocol in relation to the customary
practices of the tribe concerned.

Tshwaranang Leqgal Advocacy Center

Tshwaranang Legal Advocacy Center rejects the Bill in its entirety. The reasons for
rejecting the Bill by Tshwaranang are as foliows:

* Under clause 6 (Settlement of certain communal disputes by Traditional Courts),
Tshwaranang is concerned that matters involving physical abuse as defined in the
DVA may be heard by a Traditional Court.

» Under clause 3(b) (Access to justice), women who are in mourning are forbidden
access to the Royal Kraal. Should a dispute arise she won’t be able to represent
herself and where a third party acts on her behalf, may fail to represent her case
property

» Tshwaranang is concerned that the current Traditional Courts Bill doesn’t provide
for the exclusion of harmful traditional practices.

People Opposing Women Abuse(POWA)

Section 5(1) provides for a Traditional court to hear and determine civil disputes arising
out of customary law and custom where the act or omission occurred within the area of
jurisdiction. It further excludes certain matters from being heard in the courts these being
constitutional matters, those relating to nullity, divorce or separation arising out of a
martiage and matters relating to guardianship and custody of children. This section omits
maintenance and domestic violence from the exclusion of fraditional courts whereas the
experiences in traditional courts for women is that because it is mainly made up of male
adjudicators issues of maintenance and domestic violence are likely to be handied in a
biased manner that unfairly prejudices women.

The Bill further confines persons living in former homelands to the jurisdiction of the
traditional systems and this is not optional .As indicated that Traditional courts are in most
cases based on patriarchal values where the representatives in most cases are male this
section, by restricting persons to the jurisdiction of these courts, has the potential of
denying women the ability to choose forums that may adjudicate matters in a more just
and less prejudiced manner against them.

Section 9(3)(a) of the Bill is not in compiiance with the constitutional provision which also
has the potential of impacting on the equality provision especially because women in rural
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areas tend to be illiterate and poor therefore their restriction on this clause denies women
the possibility of being fairly represented through accessing such a service. POWA
therefore submits that the Bill provide for the right to legal representation in the alternative
women should be allowed to bring in their cases in other forums

POWA further submits that women be guaranteed the abiiity to represent themselves or
be afforded the right to legal representation, in the altemative the right to approach other

flora for relief on their matiers.

Commission for Gender Equality (CGE)

The Commission for Gender Equality submits the following:

That there are numerous shortcomings in the Bill [B 1-2012 ] which are fatal to the extent
that it renders the Bill an inadequate attempt at affirming the rights of women, gitls and
communities who will be regulated by the proposed legisiation. Accordingly, the Traditional
Courts Bill is not supported by the CGE.

The Traditional Courts Bill aliows for the Minister to designate a senior traditional leader as
the presiding officer of a traditional court in terms of Clause 4(1). This provision will have a
tendency to centralize power in the hands of traditional leaders. Such circumstances will
aliow for traditional leaders to enforce controversial versions of customary law that favour
their interests. This has a potential to erode the customary entitiements of women as well
as ordinary members of the traditional community.

Accordingly, the CGE believes that such a clause will further prejudice women because
their disputes will be adjudicated by individuals who may have a tendency to uphold
patriarchy and customary practices that are inherently prejudicial to women. Therefore, the

CGE is unable to support a Bill which has the potential to indirectly discriminate against
women,

South African Association of Women Graduates

The South African Association of Women Graduates (both Nationally and from the
Johannesburg branch) are opposed to provisions in this Bill as, although it is supposed to
bring traditional courts more in line with the constitution of South Africa, it, in effect,
attempts to reinstate unequal powers fo traditional leaders. SAAWG sees these
provisions as, in many instances, reverting back to the apartheid era. We are equally
concerned that these provisions and the powers provided fo traditional leaders will
inevitably negatively affect rural women. Also, by entrenching existing customs in law this
Bill violates the rights of women, which we fought so hard to achieve in the Constitution.

it is disquieting to note that there are no provisions for appeal or to have the decision

taken by a traditional leader reviewed. The lack of checks on the power which would be
afforded traditional leaders is a serious omission and is unconstitutional.
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Law, Race And Gender Research Unit (L!;\’G)

LRG argues that the current Bill is fatally flawed and should be withdrawn and a proper
consultation process embarked on to ascertain the view and experiences of a proper
cross-section of ordinary rural people participate fully.

LRG maintains that the only way forwards is for the Traditional Courts Bill as currently
worded fo be withdrawn and replaced with legislation based on a framework that fully
accommodates the well-documented practices of local communities. The LRG concerns
amongst others are as follows:

+ Consuiltation on the Bill's content was unequal

¢ Power is centralised to a “Senior Traditional Leader” hence customary law is
distorted

e Opting out of the jurisdiction of a traditional court is not permitted and peopie
living in the former homelands are forcibly “subjected” to traditional authority
according to apartheid-defined jurisdictional boundaries

Legal Resources Centre (LRC)

LRC stipulates that opposition to the Traditional Courts Bill that reinforce discriminatory
law is not opposing the institution of traditional leadership or customary law. ILRC also
specify that the Traditional Courts Bill is not widely known or understood by the citizens
living in former homelands and on communal fand.

LRC states that the Traditional Courts Bill reflects a disturbing trend towards the
concentration of power in the hands of an institution which is not subject to the democratic
controls and accountability mechanisms of the three constitutional spheres of government.

LRC urges the withdrawal of the Bill from the legisiative process.

Other Comments (from media)

The rural and traditional communities in and around Tshwane states that there are many
loopholes in the Traditional Courts Bill which needs to be closed before it is supported and
allowed to be passed into law.

Some Traditional Leader has also slammed and opposes many part of the Bill and says
that it undermines Traditional Leadership.

8. VIEWS OF THE DEPARTMENT OF LOCAL GOVERNMENT AND HOUSING

The following are the comments made by the Department of Local Government and Housing
(“the Department”):
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The Department is of the view that there are elements of unconstitutionality within the Bill and
should allow for representation in traditional courts and this should not be limited to lawyers
but could include family members. The Bill does not make provision for the anomaly in the
province where the traditional justice system is largely practiced in the townships in the
province. If these courts are not recognised in the Bill then it may require monitoring and
policing.

The Department of Justice and Constitutional Development should not overlook the matter of
unfunded mandates and the cost implications on provinces.

The Department is of the view that the Bill in its current form is not rigorous enough to be
taken to the next phase in the legislative process.

FINANCIAL IMPLICATIONS

The matter of unfunded mandates and the cost implications of the Bill on provinces should be
addressed as there are financial implications,

The Gauteng Department of Local Government is currently implementing the Traditional
Leadership and Institution’s affairs through Programme 4 (Traditional Institution
Development); and this programme is allocated the smallest share of the Departmental
budget amounting to R4 617 000 (0.1%). in addition, this programme has only 7 personnel
employed to implement traditional affairs in the province.

Therefore the costs that will be incurred by the Department in implementing the Traditional
Courts if enacted, which are not stipulated in the Traditional Courts Bill include:

O The Compensation of Employees and Payments on Machinery and Equipment as more
personnel should be employed; :

U The recording of the court proceedings will require equipment {(e.g computers and sound
equipment);

Q The remuneration of Traditional Courts Clerks who will be providing administrative support
to the Traditional Courts: and '

U Training programmes for Traditional Courts officials as well as traditional communities.

In addressing the financial implications of the Bill, the Portfolio Committee recommends that
the Depariment of Justice and Constitutional Development should include the impiementation
plan as well as the budget for the Traditional Courts Bill.
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10. COMMITTEE’S RECOMMENDATIONS
The Portfolio Committee recommends that -

The Bill should be re drafted to ensure compliance with the constitution and other
‘applicable laws.

11. NEGOTIATING POSITION ADOPTED BY THE COMMITTEE

The Committee had a number of issues which were dealt with in the clause by clause
analysis which needs the attention of the drafters. The bill seeks to outline the
traditional court as a court system “distinct from courts referred to in section 1686 of the
constitution. The three spheres of government are only recognised as the Judiciary,
Executive and the Legislature. The system of Traditional Courts may fall outside the
territory of the Constitution as the Constitution does not recegnhise existence of the
judicial arm of government beyond those expressly and impliedly provided for in
section 166 of the constitution.

We propose that in remedying this problematic issue the statutory jurisdiction of the
Traditional Court should be based on consent of the parties and not on coercionfforce.
The Courts referred in section 166 do allow legal representation as part of the judicial
administration; we propose that the Traditional Court should also do the same. The
courts referred in terms of section 166 are the Courts of record, each and every
proceeding is recorded and this makes it easier when a matter is referred for appeal
or review, evidence is usually well assessed as presented, the situation as outlined in
the bill is not well conducive as there is no provision in the bilf which state that the
evidence is recorded.

The intention of the traditional court is to enhance restorative justice and
reconciliation, this is a good motive considering the fact that Traditional Courts are
currently operating without a legislative guidance, however the Constitution is the
Supreme Law of the country, compliance with the constitution is essential. The bill
should be re drafted to ensure compliance with the constitution and other applicable
laws.

In Light of the above, we are of the view that the Bill in its current form would not pass
constitutional muster and therefore recommend that the Bill should not be passed in
its current form.
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on TMH Mofokeng
Chairperson: Select Committee on Security and Constitutional Development
National Council of Provinces

" Dear Hon Mofokeng

NEGOTIATING MANDATE ON TRADITIONAL COURTS BILL [B1-2012]

The KwaZulu-Natal Legisiature Portfolio Commitiee for Co=nperative Governance
and Traditional Affairs met today, 11 QOctober 2013, to deliberate on the Traditional
Courts Biil [B1-2012]. '

Due to timeframes that were set for the Bill, the Committee was of the view that
further consultations would have been necessary fo come to the consensus
regarding the position of the committee on this Bill.

As a result of this, the Committee therefore resolved to abstain from voting on the:
Bill.

Thanking you in anticipation

‘ n

HON GN SWARTBOOI-NTOMBELA

CHAIRPERSON: SELECT COMMITTEE ON COOPERATIVE GOVERN
AND TRADITIONAL AFFAIRS
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NEGOTIATING MANDATE

TO: HON. MR TMH MOFOKENG ‘
CHAIRPERSON:  SELECT COMMITTEE ON SECURITY AND

CONSTITUTIONAL DEVELOPMENT
NAME OF BILL: TRADITIONAL COURTS BILL
NUMBER OF BILL: B1-2012
DATE OF DELIBERATION: TUESDAY, 22 MAY 2012

VOTE OF THE LEGISLATURE:

The Porifolic Commitiee on Cooperative Governance and Traditional Affairs met

today, Tuesday, the 22™ of May 2012 to consider the Tradmona( COurts Bill [B1-
« 2012}, R EITERT T

The following comments and amendments were proposed and conssdered an the
Bill: LE AR “-“:;*_\:.-

Clause 1: Definitions

“traditional court” means ... -} ;
(iii) j*inKantolo ye Ndabuko”} inkuiig

Clause 9; Procedure of't'g‘;

1. Deletion of clause 9(3}- {aj \cons
section 35(3) of the consntu cm o
[(3) (2) Neo party to any prpq:eedmgs pet‘ore a tradxho
represented by n legal rep:fesentntlve‘} .

2. Amendmant of clause 9(5) (a) (ii) as follo ] - ¥io e
“pay any fine collected in terms of subpfragraph {1} mto the:[provmelqi re_jfenug
fund of the province] traditional counmf‘ Hund ih qiiestion and?.; .

.....

3. Insertclause 9(6) and (7) on page 7 as follows:
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£(6) (8) The presiding officer must recuse him or herself from the proceadings in the event
where:
() he or she has a direct or an indirect interest in the matter before him; and/or

(i)  the accused person makes a reasonable request for him or her to do so.

The waditional council must inform the relevant magisirate within the magisterial digtrict
of the local house abhout such recusal.

{c} The reievant magistrate must appoint another senior traditional leader within the

magistenal jurisdiction, who has heen designated as a presiding officer to presids over the
matier,”

Clause 17: Assignment of officers to assist traditional courts

Insert clause 17A on page 10 as follows:

“(a) The Minister must recognize the existing fraditional courts constables as officers of the

court,

{b) The traditional court constables shall serve summonses in writing or orally,

Clause 21: Regulations

1. Amendment of clause 21(1) as follows:

“(1) The Minister must make regulations after consultation with the National House of
Traditional Leaders regarding the following:”

2, Amendment of clause 21(1){h) as follows:
“(h) the manner in which a traditional court must cause persons, who have not complied with
any-—

D sanctions imposed by it; or

(i}  summons or subpoenas issued by it,

to appear before it, as contemplated in section 11(1).

---------------------------------------------------

HON GN SWARTBOOI DATE
CHAIRPERSON OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS PORTFOLIO COMMITTEE
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The Chairperson of the Select Committee on
Security and Constitutional Development

Name of Biil : Traditional Courts Bill

Number of the Bil} : [B1 —2012]

Date of Deliberation 11 October 2013

Vote of the Legislature NCOP Permanent Delegates not to support the

Bill, considering the inputs mentioned in the -
attached Report.
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AND TRADITIONAL AFFAIRS
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Limpopo 'Legi‘éiat'ure

REPORT OF THE PORTFOLIO COMMITTEE ON LOCAL GOVERNMENT
AND HOUSING ON NEGOTIATING MANDATE ON TRADITIONAL COURTS
BILL, 2012 [B 1 2012]

1. INTRODUCTION

The Traditional Courts Bill, 2012 [B1 2012] was introduced in the august House from the
Natiopal Council of Provinces (NCOP) and the Bill was subsequently referred to the
Portfolio Committee on Locel Government and Housing for consideration and inputs.

2. OBJECTS OF THE BILL

The Bill sceks to affirm the recognition of the iraditional justice system and its values,
based on restorative justice and reconciliation, to provide for the structure and
functioning of traditional courts in linc with constitutional imperatives and values, to
enhance customary law and the customs of communities observing a system of customary
law; and to provide for matters connected therewith,

3. CONSIDERATION OF THE BILL

The committes met the NCOP delegates together with the Department of Justice and
Constitutional Development on 10 April 2012 to receive a detailed briefing on the
principles and objects of the Bill. It was in this meeting that the committee resolved to
conduct public hearings in the district municipalities of the province,

4. PUBLIC HEARINGS

A pre-public hearing workshop was held on 11 May 2012 in Polokwanc to prepare
stakeholders to participate from an informed perspective during the actual public
hearings. Public hearings were held on 16 and 18 May 2012. Various stakeholders
aftended to give inputs and comments on the Bill.

The public hearings were an overwhelming success and constructive inputs on the Bill
were made. However, the Bill was reccived with mixed feelings and some people felt that
the Bill must not be proceeded with, especially in Vhembe district. The committes,
having conmsidered the inputs, makes the following submission to the NCOP for
consideration:

Tel: 015 633 5071 / 8000 - Fax: 015 633 8185/ 015 633 8658
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Purpose of the Bill

The long title (0 be amended in line 3 as follows: to [enhance] promote customary Iaw
and the customs of communitics observing a system of customary law;

1. Definitions

There is na provision in this Bill to define family courts to deal with issues
affecting women and children.

The word “Traditional Leader” must be replaced with “Kgoshx” and “senior
traditional leader™ with “kgoshikgolo™.

Definition of Traditional Leadership and Governance Framework Act — the word
“as amended” should be added,

4. Designation and training of traditional leaders

Training programs should not only be limited to Kings, Queens and Senior

"Traditional Leaders but extended to headman, headwoman, members of

traditional councils and officials working for traditional councils.

ABET training should also be provided to traditional councils and traditionsl
leaders.

Tt should not be assumed that magistrates and clerks of courts understand
customary {aws. Traditional affairs matters are complex and complicated in their
nature, There must be budget to extend training programs to magistrate and clerks
of courts.

There must be 2 joint workshop with the National Department and Department of
Cooperative Governance, Human Settlements and Traditional Affairs to address
budgetary issues to funding of taining of magistrates, infrastructure, IT
personnel, transcription and records, forms and paralegal stipends.

Traditional leaders and clergy must also be part of traditional courts.

Training programs should not only be a prerogative of the Minister but must
involve traditional leaders since they are designed for them.
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6. Settlemnent of certain criminal disputes by traditional courts

* The Bill must clearly specify different types of assanits (e.z. Common assault,
assault with intention to commit grievous bodily harm) and offences such as
witcheraft as contemplated in the Schedule to the Bill.

9. Procedure of traditional courts

* Any fines or revenues collected under this section should be deposited into a tribal
account or account crcated for traditional courts, not deposited into the provineial
revenue fund,

¢ Compliance with PFMA must not be overlooked when such revenues are collected
* It must be compulsory for all offences to start at traditional courts thus allocating
more powers to these courts,

10. Sanctions and orders that may be given by traditional courts

¢ Sanctions and orders made by traditional courts wil] be impossible Tor the waditional
courts to enforce as they do not have the necessary resources. Moreover, the task is
not different to those being currently enforced by the magistrate courts. This is
duplication of the system regardless of where they are being enforced.

11. Exnforcement of sanctions of traditional courts

* Any order made by the court has the effect of a civil judgment by the magistrate
court having jurisdiction. This literally means that petsons in a rural area will have to
tavel a long distance to the office of the sheriff in order to for the order to be
executed. It is common cause that only the sheriff may execite a court order. Where
do we expect poor people in communities falling within the jurisdiction of traditional
authorities to have monies for the payment of sheriff services? The person will have
to pay storage cost In case there is attachment of property.

®  The Bill must provide for means to force offenders to pay their fines and fines must
be high to discourage offenders from continuing with theis offences,

® The Bill must empower traditional leaders to remove an offender fiom the
community if they see fit and in the interest of the community,

¢ The Bill must provide for protection of traditional leader against the offender
removed from the village.
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Schedule

There is a need to remove™ assault” and replace it with “common assault™ in the
schedule of offences.

11. NEGOTIATING MANDATE

The Committee, having considered the provisions of the Bill and inputs received from
the general public and the stakeholders, does not support the Bill.

W(MMM&

HON. T. MORAKA
COMMITTEE CHAIRPERSON
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= Kmdly be informed that on the 13‘“

- Security and Liaison (“the Commettee") met to dniiberaiﬂ on the. waykf

r‘forward regardmg the Bill and noted *hnt:e_fhn Legistat -
‘-';-confnrred a negotiatmg mandate to vote in favour of the Bti[ on. 3(}j
""Octeber 2012 __Ewﬁh proposed amendments The negot:atlng mandate
has since be en transmitted to the NCOP (ptease see at’cached)

13 November 2013
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Dear Hon. Mofokeng

NEGOTIATING MANDATE: TRADITIONAL COURTS BILL, B1-2012
Attached herewith piease find negotzatmg mandate from the
Mpumalanga Provmc;al Leglsfaiure '

Hrust that the above shall be feceived in order.
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S ROV INCE AL LT {:_;_A‘!urx :
@ffzce of the é:hmzpefsmg

P@rﬁfeiw Cammgﬁéem on Public Works, Roads and "Emﬁsp@r?
C@mmumﬁy Safe&y, See:umty and Liaison

N Number of the B:II _'

_The following.

Enqumes ch .}L Mah QU Adyv Buylle Mdiuin Emasl JLMahlanou@mpuleg gov.ze - Tel. Ng.: 413 766 1015/1038

: NEGQ? A’E’ NS_;MAN@ATE

"Tc_:::: ' _ Thn Chalrparson Seiect Commtttee on Securzty and

E Constrtut&onai Development

Naisonal Ccuncat of Provinces

e fTrad:tsonai Courts Bill
01 2

o E}ate of Dehberatron 26 Octcber 201 2

VO&e of: the Legas!atum Thﬂ Po*tfoho Commli‘&ee oh Dubi:c Wori S, Roads and
Transport Comr_nu_mty Safety, Securlty and Liaison; after conSIdermg the Traditional

Courts” B:EE 2012 (fhe Bm") confers on: the permanent delegate s‘epresenﬂng the
Province: of Mpumaianga in-the NCOP the mandate to negatrate on the Bill in

_ __accordance w;th the! VJEWb of members . of the Committes and a!so tahng mto
- account the proposed amendments stated beiow

.comments and amendmems were emmhasssed by the Commitiee:

‘E Shart tztie af %ﬁhe B§E§

: .of Ts‘adttlonai Courts Bxi! in order to mc!udﬂ all parts af tHa South' Arrzcan

commumty Thzs change would makﬂ the Bill more encompassing and also bring

it in line wrth the objects of the Bill which advocate z fraditional system that is
embndded on restorat;va justice and recongiliation. -

2. Apipiigaﬁfeisn cf ._ﬁhe Bill 4 ,
The Bill_should apply to all South Africans residing in rural and urban areas,
regardiess of. whether they do not fall within the jurisdiction of 2 traditional leader.
It is believed that Sauth Afﬂcans who are residing in townships, for instance,

1




mey a!eo wish to have thesr di eputee reeo!' ved by mea_r;e of the 'e;j'pliceiron_'of
ous’zomary Iaw end the ourrem reetrsction wo |

: betng ef good stand:ng m the commumiy suoh asa prlest oF echoo! prmoipai

by Further t:ndvune or heedmen!women shouid aiso be des:gnated es atternat

' ::_Lmked fo. the above rt ;s e fact that most- headmen/ women are elderly peOpl
m st of whom are :H:terate and therefore they shou!d be tralned to ores:de ove

that a Sche_ ule: expiammg oﬁences that canﬁoi be heard by a traditionai court
be rnciuded :n the Ball : S R

- women, ‘the Committee’s view is that such a clause was . bmadiy drafted and

: '."would not address the chaiienges encountered by rural. women at the ‘hands of
. some traditional leaders. In some traditional courts, the current practice is that
*“men still continue to treat women like perpetual minors. ‘or persons ‘of inferior
are also precluded from partscnpatmg in .
the prooeeees of iradmonai courts or counc:ie Therefore clauee 9(2)(a (r}'j- '

"'”status and women who are. in mourn

"needs to be drafted in such a manner té’*at ensures that the rights of women- are:
protected B

b} Other vu nerabte groups euch as children, the elderly and the oersorss with
dzsabsisttes ehouid be treated in-a manner that takes into account  their
vuinerabmfy and ehouid not be- drecnmma‘ted against. For instance, children
appeanng before the trao;é:zonaf court either as a complainant or accused should
be assisted by therr parents  or guard:eos interpreters  and 1enguaso

2

itute denying them access”

"3 CEaese 4 E}eeagnetﬁon and Erammg of adstaonai Eeeders f Preereﬁmg offi cer=__;_;' .
_ _a) The dessgnetaon of pereons as tradmonai ieaders shouid not be timited to kings, o

a) fAithough oiaz..se 9(2 (a)(;) advocates for the reepeot of the human nghte of -




»practetnoners and oth-ﬁr assastwe devzcas shouid bo made avax

f)

tis: not expressEy art:culai‘nd whbther tl

e {o assist.

--fdepnves aoﬂused persons of their constltutionai nght to be rep_ e'nred by a
- _:Iega! represnntawe of their choace ' '

_ rohlblted Iﬂ the ﬂnat draft of the
I cla m_s_courts when resolwng cmi_

dithe C A'ct dgre mcorporated in
he’ Beil Thls would makﬁ the,Bdl c_ "stttutlonai and thls is cntlcal since the Bm

jUFISdICTIOﬂ of a iradrtionai court m fav

SItuatson in the Bill may be Open':io abuse and tf a party falis to apamar before a

.trad;t:onai court when summoned ‘the pres:d:ng cfﬂcer who would be the senior
-tradritonai [eaaer may later i :mpose any pun:shment as he or she sees ﬁt when
- the party subsequently appears ~ o

-Wzth rﬁgard Eo oiause 9(5)(&)(15) aii revenue coiiected by the tradlt:oﬁat court .
.shoud be. depcssted into- the account of: the reievant traditional councd and be

usedito deveiop | _"e commumty as Wﬁlt as ass:st in the runn:ng of the traciztional e
councﬂ S o

Ciause 10(2)(1} of the B:li" ks too wide, and the: manner in which it is curreﬂify
drafted g[ves traditlonal courts unfettereci d=scrﬂt:on ic: impose any order that
they Wculd deem fit, me above—mentzonﬂd ciause promdes that a traditional
court may, in the case: -of both civil and crlmma! dfsputes make “any order that
fhe frad:z‘;onaf court may daem appropnaz‘e and which is - consmfem‘ with the
provisions of the Act”. ‘Most importantly, ciause 102)) is not appealable in.
terms of clause 13(1). Clause 10{2)(1) shouid: therefore be deleted from the Bill
since it is not only open fo abuse by tragitional cowrts, but is also

-




L u_nr*onstltuﬂonal as rt deprsves a party of h;s or her oonst{?utional Flght o appeaf;{“s‘i"-' 
- evsew: in terms. of section 35{3) o) of the Constitution.

7. __Ciause ‘E@ Traosfﬂr of c@sss :
 The jhrtadi{iﬁc}n of tradmonal courts versus the magistrates’ courts shouid be .
: f‘cieariy defined,; partaf‘utariy the process to be followad when it comes to tne:.n_
transferring of cases from a traditional court to a magistrate or small claims
_ 'f_co'urt.mO'f parﬁc .mportance the Bill should clearly state what happens ina ..

situation where a psﬁy raises a pomt that a ‘frad;taonai COJFt lacks gurzsd;otion *o__ o

- :hear his or- ho'" matter : ' ' o

8. ;Ciause 23 Tmnsstaonai ;orovzseons and repeat of Esws : L ,
- The Black Admm:strat;on Act should be repealed, but the Tradttaona} Courts Bl
ff'rshouid not form the basxs for’ its repea! hence it was proposed in paragraph 1

" *'fabove that the B:I! should be cailed the Restoratsve Jl..stlce and Reconc:iiataon e

"'-'Q.f,iGenersE , . -
a) Thera is. an mdrcatlon that “normally, traditionai Esaders do not operate in the

,_leame" way, and: th" : BiH shouid make provision that: iradltlonal oour’ts may be

- :a!iowed to operate"a'oco_rdmg to their custom

& s, The fma:ncsalf 1mpizoatlons anci resources that will be requsred for_
SUG essfui :mplementat!on Bl!t shouid be taken into account during the .

_ TQC”/Q /!c:/f/ﬁ
' /- DATE

' CHASRPERSO?\ ?{)RTFOUO C@MMETT::E ON PUBLIC W@RKS RGABS AND
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Northern Cape

Provinciai Legislature

NEGOTIATING MANDATE FOR THE TRADITIONAL COURTS BILL

[B1-2012]

(Section 76 Bill)

INTRODUCTION

The Chairperson of the Standing Commitiee on Constitutional Affairs, Petitions and
Public Participation, Hon KD Molusi tables the Committee's negotiating mandate on the
Traditional Courts Bill, [B1 - 2012] as adopted by the Standing Commitiee on 29
May 2012.

PROCESS FOLLOWED

2.1

2.2

2.3

2.4

2.5

The Speaker of the Northern Cape Provincial Legislature, on receipt, referred
the Traditional Courts Bill, [B1 - 2012] to the Standing Committee on
Constitutional Affairs, Petitions and Public Participation.

The Standing Committee received a briefing on the Bill by Hon. Gunda (NCOP)
and an official from the Department of Justice & Constitutional Development on
03 May 2012.

The Standing Committee resolved at the meeting of 03 May 2012, to hold a
public hearing on the referred Bill in Kuruman, to solicit the views of

communities and stakeholders with regard to the Tradifional Courts Bill [B1-
2012]. .

A public hearing was held on the 17 May 2012 in Kuruman, as per Cbmmittee
resolution and both written and oral submissions were called for. The public
engaged with the Members of the Provincial Legislature in respect of the Bill,

The Standing Committee consulted the Provincial House of Traditional Leaders
on 28 May 2012,

On 23 May 2012, 25 May 2012 and the 29 May 2012, the Standing Committee
on Constitutional Affairs, Petitions and Public Participation deliberated and
considered the Traditional Courts Bill [B1-2012].



3.

PUBLIC INPUTS ON THE BILL

3.1.
3.2.
3.3.
3.4.
3.5.

3.6.
3.7.

The bill offers no protection for the traditional leaders and seeks to undermine
customs and traditions.

No code of good practice is explained in terms of the relationship between the
parties involved in a dispute.

The bill is silent on respect for the rights of individuals appearing in a traditional
court, for example the right to remain silent.

The bill should be customized to the areas affected.

The bill does not address the empowerment of women in rural areas.

The bill makes no mention of the Chief’s Council.

There will be disputes between the values of the magistrate courts and those of
the traditional courts as the two have different value systems (western values
opposed to customary values).

A Para-legal be allowed to represent a lay person appearing before a traditional
court o promote fairness as the traditional leader will have undergone fraining.
The bill does not explain how a traditional court will enforce compliance to the
offender to appear before it if the offender is from outside the village.

More time for consultation and engagement is needed for this bill.

Expulsion as a sanction should be retained.

Misconduct process against a presiding officer in a Tribunal Court is not clearly
detailed.

The public hearing held by the Standing Committee was successful.

The majority of the people who attended the public hearing wanted more time to
engage and consult on the Bill.

INPUTS BY THE TRADITIONAL LEADERS

4.1.

4.2.

4.3.

4.4,

4.5.
4.6.

The bill does not recognise the existence of hierarchy in traditional commitiees,
especially with regard to the lodging of complaints.

As a sanction corporal punishment should be maintained for it helps to dither
further transgressions.

An interim measure must be put in ‘place to recognise the Khoisan whiles
awaiting legislation to that effect.

In event there's conflict by and between a certain legislation with the customary
court bilt which legislation takes precedence.

The dress code must at all time be adhered to by the women.

The Bill must also make provision that the authority of traditional leaders is not
undermined in as far as land ownership and utilization is concerned.

The Dikgosi of the Northermn Cape Province overwhelmingly supports the Traditional
Courts Bill [B1-2012].



5.

WRITTEN INPUTS ON THE BILL

A written submission was received from the Commission for Gender Equality. The
Commission made the following inputs:

3.1 Non-compliance with UN Resolution 66/129 which urges member states to
integrate the gender perspectives of rural women by promoting consultation with and
ensuring participation of rural women inclusive of indigenous women and women with
disabilities in the design, implementation and follow-up to development of policies.

The CGE does not support the manner in which public participation is being elicited
because a major constituency namely rural women is not being embraced adequately
by an absence of workshops, education sessions and consultative hearings within
deep rural South Africa

5.2 Gender Equality and Traditional Courts

A limited number of women will be able to participate as presiding officers. In this
regard patriarchy has made it difficult for women members of traditional leaders’
families to preside over a traditional court because this is not considered as a
customary practice. Although the Bill is gender neutral and expressly provides for
gender equality in Section 3 and 4 the reality is that a limited number of women will
ascend to the ranks of presiding officers.

5.3 Geographical Location of Traditional Courts and appointment of Presiding
Officers

Although the procedure of the appointment may appear rational as the Minister may
be held accountable for giving effect fo the promotion of gender equality, the issue of
the number, geographical location and distribution of courts remains uncertain. This
may impact negatively on the ability of communities to access traditional courts. Under
the circumstances the CGE does not support the manner in which Clause 4 of the Bill

seeks to establish seats of traditional courts and the manner in which presiding
officers will be identified.

5.4 Training of Presiding Officers

The CGE is concerned that certain designated incumbents may be exempted. This
exemption will most probably give rise to a skills gap. This will undermine the
administration of justice by traditional courts and also infringe the rights to equality
because people may end up being treated differently in similar disputes. This cannot
be condoned by the CGE.

5.5 Centralization of Power

The Traditional Courts Bilt allows for the Minister to designate a senior traditional
leader as the presiding officer of a traditional court in terms of Clause 4 {(1). This
provision will have a tendency to centralize power in the hands of traditional leaders.
Such circumstances will aliow for traditional leaders to enforce controversial versions

of customary entitiements of women as well as ordinary members of the traditional
community.

LI}



5.6 Potential to prejudice participation by women

The participation by women in traditional courts especially within rural communities
may be limited by discriminatory practices. These practices exist within the traditional
justice system itself and include the following:

I.  Women in rural areas are regarded as people of lower social status and without
ecohomic power.

ii.  Women have limited chances of participating in traditional councils as men are
biased towards women and resist sharing substantive authority with women.

il.  Widows in mourning clothes may not be allowed to speak in traditional courts. In
some communities they may even be prohibited from entering such courts and
must speak through a male person.

iv.  Some traditional leaders demand sexual favours from women in exchange for
assistance.

v.  In some communities women may only bring a dispute to court through a male
intermediary who wili address the court on her behalf. Furthermore, no cross
examination will be allowed by the female

5.7 Conflation between Executive and Judicial responsibilities

The combining of both executive and judicial functions on the part of traditional
leaders is contrary to the principle of separation of powers. In this regard traditional
leaders are expected to represent communities, uphold customary practices and also
act as impartial presiding officers where disputes on customary law issues arise. In
such instances the independence of the presiding officer may be compromised.

5.8  Multilayered nature of traditional justice system ignored in Bill

The nature of customary law and traditional justice systems are complex. Traditional
dispute resolution mechanisms such as ward level tribunals and appeals which exist
are not embraced by the Bill. In this regard the exact locus of traditional courts within
the fraditional justice system and appeals as well as review status of magistrate courts
shouid be clearly defined in the Bill.

This is necessary to ensure uniformity in the administration of traditional justice and
the manner in which"an aggrieved party may resolve his or her dispute.

5.9 Freedom of association and opting out

The Bill allows for traditional courts to operate within fixed geographical jurisdictions
and will be able to preside over different racial groups among others. This is a rigid
approach and in conflict with the freedom of association provided for in the
Constitution.

This Bill is therefore unconstitutional in the absence of an escape clause. One of the
reasons that may be forwarded for opting out is the absence of legal representation in
traditional courts. Therefore, jurisdiction cannot be enforced where the constitution in
terms of Section 35 (3) (f) allows for every accused person to choose a legal
representative of his or her choice. In addition to this Section 34 guarantees every
person the right to access to courts which inciudes the right to be tried in a court that
is independent and impartial inclusive of all sui generis judicial tribunals.

It is submitted that the provisions of the Bill are in conflict with the constitution to the
extent that they indirectly limit access to a competent court and also violate the right to
a fair trial by enforcing jurisdiction instead of providing for an opting out of jurisdiction.



In this regard the CGE is not supportive of the Bill that is in conflict with the
Constitution.

COMMITTEE INPUTS ON THE BILL

6.1. Recognition of all spheres of traditional leaders must be ensured.
6.2. Corporal punishment cannot be maintained.
6.3. The Traditional Courts Bill must be in sync with other legislation.

STANDING COMMITTEE POSITION ON THE BILL

After due deliberation and taking note of the Public’s input, the Standing Committee on
Constitutional Affairs, Petitions and Public Participation recognising and acknowledging
that the Constitution is the supreme law of the country, compliance with the constitution
is therefore essential.

Recognising that public participation plays an integral part and is a requirement in
terms of the Constitution. The Standing Committee acknowledge the installation of the

first female traditional leader, Kgosi Toto, in the Northern Cape Provincial House of
Traditional Leaders

The commitiees’ view is therefore io enhance the Bill by considering the views as
expressed during public participation process and deliberations of the committee. The
Standing Committee on Constitutional Affairs, Petitions & Public Participation is in
favour of the principle of the Traditional Courts Bill [B1-2012].

COMMITTEE ADOPTION OF THE BILL

The Committee adopted this negotiating mandate duly signed by the Chairperson of
the Committee.

HON KD Molusi
Chairperson: SC on Constitutional Affairs, Petitions &Public Participation
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COMMUNITY PARTICIPATION ON THE |21
TRADITIONAL COURTS BILL [B1-2012] | NOV
2013

COMMUNITY PARTICIPATION

PARTICIPATION BY DR KENNETH KAUNDA DISTRICT
The community accepted the bill without any amendments.

PARTICIPATION BY BOJANALA DISTRICT
The community accepted the bill with the following amendments:

¢ “Equitable representation of women in these courts should
be progressively realized™. This input refates to clause 7,

e There should be role clarification between the Chief (Kgosi)
and the Headman {(Kgosana). This Input is regarding to
clause 4,

» All Traditionatl leaders shauld be properly briefed on Section
10 of the Bill and they should also be provided with the
Constitution and be properly workshopped. This input is
regarding clause.

PARTICIPATION BY NGAKA MODIRI MOLEMA DISTRICT

The Community accepted the Bill stating that traditional courts are
better than Constitutional Courts because they restare morality
within the communities, making communities to return to their old
customs.

PARTICIPATION BY DR RUTH SEGOMOTSI MOMPATI DISTRICT

The Community accepted the Bill with the following amendments: |

 Equitable representation of women in these courts should be.
progressively realised. This input relates to clause 7.

NWPL | PC: Local Govt & Traditional Affairs
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NEGOTIATING MANDATE

To: Hon. T H Mofokeng
Chairperson: Select Committee on Security and
Constitutional Development

| Name of Bill: Traditional Courts Bill
Number of Bill; [B1-2012]
Date of deliberation: 15 May 2012
Vote -of Legislature: The Standing Committee on Local Government begs

to report that it confers on the Western Cape's
deiegation in the NCOP the authority not to support
the Bill for reasons contained in Annexure A. '
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ANNEXURE A
Traditional Courts Bill [B1 - 2012] {NCOP)

The Standing Commitiee on Local Government hereby informs the NCOP Select
Committee that it cannot support the Bill in its current format due to the following
reasons —

1.1. The Western Cape Standing Committee on Local Government hereby
recognises that customary practices play an important role, that the Black
Administration Act provisions are inappropriate and that a new legisiative and
regulatory framework is required.

1.2. The process of consultation during the drafling of the Bifl was inadequate in that
consultation was limited to traditional leaders. Important stakeholders such as,
for example, rural communities that would directly be affected by the Bill,
cerfain cultural communities as well as advocacy groups who undertake
research and advocacy on areas of customary law were not consulted.

1.3. The process of consultation was also impeded by the fact that the Bill was only’
issued in English, in a language that is not understood by the majority of people
who would be affected by the Bill. In addition, the process of consuitation did
not allow communities the opportunity to substantially engage with the
provisions and possible implications of the Bili.

14. There is a need to affirm the values of the traditional justice system but this
should be done in terms of Section 34 of the Constitution of the Republic of
South Africa [No. 108 of 1996] with Traditional Councils being contemplated as
‘independent. and impartial tribunal or forum” constituted of community
members. The Traditional Courts should therefore not be contemplated as
courts in terms of Section 166 of the Constitution of the Republic of South
Africa [No. 108 of 1996). A system where mediation and arbitration could be
exercised similar to the Commission for Conciliation Mediation and Arbitration
{CCMA) systems as part of labour relations processes should therefore be
investigated.

1.5. The Bill would centralise Judicial, Executive and Legislative authority with
traditional leaders acting as presiding officers. This is contrary to the
- constitutionally enshrined principle of “separation of powers™. In practice the
traditional leader would therefore have other arenas of authority, such as the
aliocation of communal land, in which alternative sanctions can be imposed
should the traditional leader not be satisfied with the outcomes of processes
within the Traditional Court or Council or with the fact that the potential
defendant has opted for a hearing within the formal justice system.



1.8. The jurisdiction to institute legat action against persons and to preside over
criminal matters should not iie with a Traditional Court or Councils. In the case
of especially criminal proceedings before a traditional court as contemplated in
the Bilt, the fact that the Bill does not allow legal representation for any party fo
such proceedings is contrary to section 35(3) of the Constitution of the Repubiic
of South Africa [No. 108 of 1986] which provides for the right to legat
representation in criminal matters, '

1.7. Legal representation should however alsc be available to persons who appear
before the Traditional Court ar Council on a civil matter.

1.8. Definitions contained within the Traditional Courts Bill are taken from pieces of

includes the Traditional Affairs Bill, which is due to replace the Trad'rtional
Leadership, and Governance Framework Act, 2003 as well as the Nationat
House of Traditional Leaders Act, 2009.

1.9. The Bill does not advance the principles of a constitutional democracy as
contained within Section 9 of the Constitution of the Republic of South Africa
[No. 108 of 1996), particularly with regards to the rights of women and children.

1.10.The various sanction options available fo the presiding officer should be
reviewed to ensure that traditional communities are protected from abuse.

1.11.The appeals process should be strengthened to ensure that traditional
communities have legitimate processes through which to appeal against the
 decision of the Traditionai Court or Council.

1.12. Persons should have the option of “opting out” of the jurisdiction of a traditional
court system. '

1.13. The Bill is not clear on how proper record keeping and' administration will be
maintained and conducted. This has the potential of impacting on interested
parties’ right to access infarmation,

1.14. There is no system of documenting customary law, a Bill of this nature shoulid
make provision for documentation: of customary law of the various traditional
ciltyresand traditions.

Vi ome

JJ Visser (MPP)

Chairperson : Standing Committee on Locai Government
Date of Adoption . 15 May 2012
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