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CONSOLIDATED NEGOTIATING MANDATES OF THE TRADITIONAL COURTS BILL
(INCORPORATING PROPOSALS FROM THE PUBLIC HEARINGS HELD IN PARLIAMENT)

1. Processing the Bill

1.1 The negotiating mandates have been tabled with the Committee and this entitles it to discuss the mandates and negotiate with regard to
amending the Bill, approving the Bill or rejecting the Bill.

1.2 The Committee held further public hearings in Parliament during 18-21 September 2012. The Committee incorporated the information
raised during the public hearings and the negotiating mandates into the document below to assist the Committee’s discussion of the
mandates.

1.3 The clauses from Provinces include issues bordering constitutionality of some of the clauses in the Bill.

Clause No. Comments from Provinces Province
Purpose Line 3 : [enhance ] customary law LIMPOPO
1. Definitions (iii) definition of a traditional court- [“inKantolo ye Ndabuko'] “inkundla yoMdabu’ in isiZulu KZN
No definition for family courts LIMPOPO
Replace “Traditional Leader” with “Kgoshi” and “senior traditional leader” with “kgoshikgolo” LIMPOPO
Definition of Traditional Leadership and Governance Act: add the word “as amended” LIMPOPO
The Bill makes no mention of a Chief's Council NC

The Bill needed amendments to change references in the Bill to traditional courts to that of | DOJ
alternative dispute mechanisms; and proposed that the title of the Bill be amended to:
"Resolution of Certain Disputes by Traditional Councils Bill
The provisions in the Bill dealing with the designation of traditional leaders as presiding | DOJ
officers be deleted in their entirety
A revised Bill should avoid the concept of "jurisdiction” as defined by boundaries as much as | DOJ

possible ‘ _
An analysis be conducted fo establish whether the Bill complies with international | SAHRC
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&. Sattiernent of
Criminal Disputes

The Dill must make it an offence for traditional courts 10 hear matters outside those
mentioned in the schedule

EC

The Traditional Courts operate outside the provisions of the Criminal Procedure Act and
section 35 (3) of the constitution and section 35(3) (¢ ) which confers to every citizen the
right to a public trial

GA

The Bill must clearly specify different types of assaults and offences such as witchcraft as
contemptated in the Schedule to the Bill

LIMPOPO

That the challenge was that traditional courts are not assisted by the magistrate’s courts for
example when an offender refuses to appear before a traditional court after being
subpoenad

FS

7. Nature of
Traditional Courts

The Traditional Gourt operates in the justice sphere of government and is distinct from
section 166 of the Constitution. The Bill is unprincipled because it operates contrary to the
principle of separation of powers

GA

The combination of bothy executive and judicial functions on the part of Traditional leaders
is contrary to the spirit of separation of powers. Traditional leaders are expected to uphold
customary practices , represent communities and act as impartial presiding officers . This

may give rise to a conflict of interest as the independence of the Traditional leader may be

compromised.

NC

Power is centralised in the senior traditional leader and goes against the grain of separation
of powers

wC

Jurisdiction of courts is a vague concept. When disputes centre on land ownership, land use
and occupation, it may necessitate involvement of municipalities. Will the Traditional courts
have jurisdiction to add municipalities to such cases. This must be clarified from the outset.
Furthermore, the jurisdiction areas of the courts follow the jurisdictional areas of the
traditional authorities. Firstly, it is not clear in a number of instances exactly where such
boundaries lie and this may give rise to jurisdictional disputes.

Secondly, the jurisdictional areas in all instances do not correspond with the areas of
jurisdiction of municipalities. This will have the effect that in one municipality there will be at
least two courts having jurisdiction. This may lead to conflicting interpretation on issues
related to land use, occupation and ownership having a potentially detrimental effect on the
application of land use policy within the municipality.

It is not clear whether the Department of Justice has capacity to implement the Act to train
the presiding officers to enforce jurisdictional issues, etc where ordinary magistrates courts

FS
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= Clause 5(a)(ii) collection of revenue to be utilised by the traditional community
concermned

s Compliance with the PFMA must take effect

e There should be more powers aliocaled to the traditional court as all offences start at
the traditional court

LIMPOPO/
KZN

Clause 7 Equitable representation of women in these courts should be progressively NW
reatised -
Clause 10(1){a) the reference to forced labour in this clause be removed as a possible DWCPD
sanction
10. Clause 10(2)(P): it is unclear how the couri will hear criminal matters that will fall under the EC
Sanctions by the auspices of the National Prosecution Authority.
Traditional Court Clause 10(2)(g).(h),(i) violates the dignity of a person and it may be cruel, inhumane and
degrading. It should be removed
Clause 10(2)(e) — provide for the training of person(s) that wili; FS
10(2)(g) — be monitoring the process after an order is made.
(The purpose is to avoid further abuse of such sections wherein untrained people will abuse
this power if left this vague).
The Bill must provide for how such persons will be trained.
Evictions would contravene sections 25 and 26 of the Constitution SAHRC
Clause 10(2)(g) may well be in conflict with section 13 of the constitution GA
Courts will not be able to enforce their decisions because they do not have resources. This | LIMPOPO
will lead to a duplication of magistrates courts
The Bill does not explain how the decisions of the court will be enforced NC
The various sanctions options available to the presiding officer should be reviewed to | WC
ensure that traditional communities are protected from abuse
Fines or taxes paid by rural communities to Chiefs should be regulated, audited and should DWCPD
be used for rural development and scholarships for rurai children
71. Enforcement of | The Traditional Court must conduct an inquiry into a person’s ability to comply with an order | EC
sanctions prior to an order is made
The clause complies with the constitution and other applicable laws GA
LIMPOPO

« People will have to travel far to the office of the Sheriff to have orders of the court
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courts

The: fullest powers of review should be granted given the birthright and powers of a royal | GA
family as against the poor and vulnerable in rural areas
Persons should have the option of ‘opting out’ of the Jurisdiction of & traditional court system | WC

15, Oath

Silent

Caths of office should be taken before a Judge Presigent

NHTL and DQJ

What happens If a traditional leader's appcintent is reveked dus to gross misconduct?
Provision should be made for the Minister to revoke a traditional leader's appointment and
removal if he brings the institution of the traditional court into disrepute

GA

17.
Assignment of
officers

Insert: (2)The_Minister must recognize the exiting traditional court constables as officers of
the court

(b) The traditional court constables shall serve summonses in writing or orally

KZN

1 Traditional courts should assign officers of the traditional courts and not the Minister

LIMPOPO

Clause 17 — that when officers are assigned, the Minister looks into gender representation
That this Bill should be simplified in terms of making it easier for appeal purposes and also
the financial implications for people who cannot afford the legal fees for making an appeal.
That provision be made for two (2) assessors in principle, to comply with gender
representation otherwise it might lead to the abuse of power.

FS

18.
Record of
proceedings

e The Bill is not clear on how proper record keeping and administration will be
maintained and conducted. This has the potential of impacting on interested parties’
right to access.

« There is no system of documenting customary law, a Bill of this nature should make
provision for documentation of customary law of the various traditional cultures and
traditions ‘

WC

The Bill excuses the Traditional Court from any obligation to keep a record of its
proceedings. This is inappropriate and unfairly truncates the right of review or appeal of the
court concerned and offends against the notion of a court which is an institution whose
proceedings are proceedings of record

GA

19.  Transfer

of
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