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SUMMARY AND EVALUATION OF COMMENTS RECEIVED BY THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT ON THE DETERMINATION OF REMUNERATION OF MEMBERS OF CONSTITUTIONAL INSTITUTIONS LAWS AMENDMENT BILL, 2013 [B 31-2013]
	INSTITUTION
	COMMENTS
	DEPARTMENT'S EVALUATION

	1.  Commission for Gender Equality
	1.  General comments;

The Commission for Gender Equality (the CGE) is concerned with the limited approach adopted in the Determination of Remuneration of Members of Constitutional Institutions Laws Amendment Bill, 2013 (the Bill).  The CGE recommends that the Independent Commission for the Remuneration of Public Office-bearers (the Independent Commission) must also address the following at all times:

· Medical aid benefits.
· Inflationary increments.
· Uniform remuneration across constitutional institutions to address disparities.
· Upper limits of remuneration that take cognisance of, inter alia, the role, status, duties and functions of members.
· A mechanism to appeal against unconstitutional, unlawful and untenable recommendations or decisions that are taken regarding the nature and procedure in determining the remuneration and conditions of service that related to members of constitutional institutions.
	Noted.  The Department is of the view that these are matters that the Independent Commission will take into consideration when investigating or considering the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions.  The Department will be guided by the Portfolio Committee's decision in this regard.

	
	2.  Clause 6:  Amendment of section 1 of the Commission on Gender Equality Act, 1996 (Act 39 of 1996) (the CGE Act)
This clause is supported.
	Noted.

	
	3.  Clause 7:  Amendment of section 8(1) and (3) of the CGE Act:

The CGE does not support clause 7 in its current form as it allows for limited consultation between the Independent Commission, the Cabinet member concerned and the Cabinet member responsible for finance, and excluding members of the CGE. The CGE recommends that the members of the CGE should also be consulted during any investigation or consideration in respect of their remuneration and conditions of service.
	Noted.  It is assumed that the Independent Commission will, when investigating or considering the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions also consult the affected parties.  The Department will, however, be guided by the Portfolio Committee's decision as to whether all the relevant provisions of the founding legislation relating to the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions should be amended as proposed.

	
	4.  Clause 7:  Proposed new section 8(5)(b) of the CGE Act:
The CGE is concerned with the proposed formulation which allows Parliament to either approve or disapprove a notice as this limits options available to resolve issues on remuneration.  The CGE recommends that this provision be constructed to allow Parliament to approve an amended notice.
	Noted.  The Department will be guided by the Portfolio Committee's decision in this regard.

	
	5.  Clause 7:  Amendment of section 8(6) of the CGE Act:
The CGE points out that ambiguity is created in the proposed new section 8(6) as there are different types of additional functions ranging, among others, from attendance of conferences to specialised research or training.  It is pointed out that these needs are ignored in the Bill.
	Noted.  The Department will, however, be guided by the Portfolio Committee's decision in this regard.

	2.  South African Human Rights Commission
	1.  General comments:
(a)  The South African Human Rights Commission (the SAHRC) points out that the Bill needs to be aligned to the South African Human Rights Commission Act, 2013 (Act 40 0f 2013) (the SAHRC Act). This alignment is, in large, in reference to section 13 of the existing Human Rights Commission Act, 1994 (Act 54 of 1994) (the HRC Act), and section 9 of the Human Rights Commission Act, 2013.

(b)  The SAHRC indicates that there is a lack of provisions noting recognition of the Chairperson and Deputy Chairperson, as well as distinctions between full-time and part-time commissioners.
	(a)  Noted.  Amendments to the Bill, where necessary, will be drafted for the Portfolio Committee's consideration.
(b)  Noted.  The Department will be guided by the Portfolio Committee's decision as to whether such a distinction needs to be made.  If agreed, similar amendments will probably have to be effected to the founding legislation of some of the other Chapter 9 Institutions.

	
	2.  Clause 5:  Amendment of section 13 of the HRC Act:
The SAHRC recommends that the Bill be aligned with the SAHRC Act to give recognition to the particular roles played, and functions performed, by the Chairperson and Deputy Chairperson in the determination of their remuneration.
	Noted.  The Department is of the view that this is a matter that the Independent Commission will take into consideration when it investigates and considers the remuneration, allowances and other terms and conditions of employment and service benefits of the commissioners of the SAHRC.

	
	3.  Clause 5:  Amendment of section 13(4) of the HRC Act:

Clause 5 inserts a new subsection 13(4) into the HCR Act, (now section 9 of the SAHRC Act) and is generally supported but given that the determination of conditions of service for commissioners is a long outstanding matter, the SAHRC urges that the Independent Commission not be restricted in its work and that the words "which date may not be more than one year before the date of the publication of the notice" be removed from the Bill.
	Noted.  It should be mentioned that this provision is in line with similar provisions relating to the determination of the remuneration of judges and magistrates.

	
	4.  Clause 5:  Amendment of section 13(5) of the HRC Act:
(a)  The SAHRC points out that the Bill provides that the parliamentary process will take place prior to the President issuing a notice in the Government Gazette. It is further pointed out that the President will send the notice to Parliament which may either approve of the proposed notice, in whole or in part, or disapprove of the notice. The Bill is silent on what will occur if Parliament disapproves of the notice or approves only part of the notice. The Bill ought to provide additional clarity on this matter. 

(b)  In addition, the Bill ought to be more specific and refer to the National Assembly rather than Parliament. The SAHRC is accountable to the National Assembly (section 181(5) of the Constitution) and must report on its activities and performance of functions to the National Assembly. The Constitution also provides in sections 193 and 194 that the National Assembly has a role to play in the appointment and removal of members of constitutional institutions.
	(a)  Noted.  This is an administrative arrangement that needs to be made between Parliament and the Presidency.  It is understood that, in the past, no such a situation has arised in respect of the determination of the salary of judges and magistrates.  The Department will, however, be guided by the Portfolio Committee's decision in this regard.
(b)  Noted.  Appropriate draft amendments to the Bill will, subject to the Portfolio Committee's decision, be prepared for consideration by the Committee. 

	
	5.  Clause 5:  Amendment of section 13(6) of the HRC Act:
The SAHRC points out that the proposed amendment to section 13(6) of the existing HRC Act (see section 9(3) of the SAHRC Act) raises an important issue, namely, that there is currently no common understanding of the terms and conditions of part-time commissioners and that it is currently subject to individual interpretation. It is further pointed out that given this situation, it becomes even more unclear and uncertain as to what would constitute the "additional duties and functions" provided for in the Bill. The SAHRC therefore recommends that the Independent Commission, through its work, brings clarity and certainty on this matter.
	Noted.  The Department is of the view that this is a matter to be dealt with by the Independent Commission.


SUMMARY AND EVALUATION OF COMMENTS RECEIVED BY THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT ON THE DETERMINATION OF REMUNERATION OF MEMBERS OF CONSTITUTIONAL INSTITUTIONS BILL, 2013, AS PUBLISHED IN THE GOVERNMENT GAZETTE FOR COMMENTS
On 23 November 2012 the Determination of Remuneration of Members of Constitutional Institutions Bill, 2013 (now called the "Determination of Remuneration of Members of Constitutional Institutions Laws Amendment Bill, 2013") (the Bill), as approved by Cabinet on 7 November 2012, was published for public comments in Government Gazette No. 35900 of 23 November 2012.  Comments were received from numerous affected stakeholders.  The comments received, and proposals made, are summarised and evaluated below.  The institution that, or person who, made a suggestion, proposal or recommendation or expressed a view is, for the purposes of this summary, not mentioned by name as, in many instances, more than one institution or person made similar suggestions, proposals or recommendations or expressed similar views.  The purpose of this summary is merely to give a brief overview of the comments received.
	
	COMMENTS RECEIVED
	DEPARTMENT'S EVALUATION

	1.
	The following comments were received in respect of the proposed definition of "constitutional institution" to be inserted in the Independent Commission for the Remuneration of Public Office-bearers Act, 1997 (Act 92 of 1997) (the ICR Act) (see clause 10(b) of the Bill):

(a)
The Bill should eschew any reference to "Chapter 9 Institutions" or groupings of institutions and should refer to all independent constitutional institutions by name, or jointly as "institutions supporting democracy" or "independent constitutional institutions";  and
(b)
the Constitution does not provide for the office of the Deputy Public Protector as a separate institution and therefore it is incorrect to include the Deputy Public Protector in the proposed definition of a "constitutional institution".
	(a)  Noted.  The Department will be guided by the Portfolio Committee's decision in this regard.
(b)  Noted. The Department agrees that the Deputy Public Protector is not listed as a Chapter 9 Institution in section 181 of the Constitution.  However, if the proposed definition of "constitutional institution" is to be amended to exclude the Deputy Public Protector, consequential amendments will have to be effected to the definition of "office-bearer" (see clause 10(c) of the Bill.  The Department will, subject to the Portfolio Committee's decision, prepare the necessary draft amendments for the Committee's consideration.


	2.
	The following comments were received in respect of the proposed amendments to the existing definition of "office-bearer" in the ICR Act (see clause 10(c) of the Bill):
(a)
The definition, categorisation and location of office-bearers should be reviewed and considered together with the "Heads of Chapter Nine institutions / Constitutional institutions";

(b)
the expression "office-bearer" is defined differently in the ICR Act and the Remuneration of Public Office Bearers Act, 1998 (Act 20 of 1998) (the Remuneration Act);

(c)
the definition of "office-bearer" in the ICR Act should be amended to include all categories referred to in section 219(5) of the Constitution;

(d)
the concern is raised that the amendments to the ICR Act seek to include a blanket category of "members of Constitutional Institutions" as a category of public office-bearers;  and

(e)
the proposed new paragraph (f) to be inserted in the definition of "office-bearer" in section 1 of the ICR Act (see proposed clause 10(c) of the Bill), should be amended as follows:

"(f)
[any member of a constitutional institution] the Public Protector, the Deputy Public Protector, the Auditor-General and any member of a commission established by Chapter 9 of the Constitution.".
	(a)  Noted.  It is not clear what this proposal entails.
(b)  Noted. 
(c)  Noted.  The Bill only deals with Chapter 9 Institutions.  Consideration to make the uniform procedure provided for in the Bill applicable to other institutions referred to in the Constitution will be dealt with in a separate exercise.
(d)  Noted.  See comments under paragraph 1(a) above.
(e)  Noted.  This proposal, to some extent, relates to the proposal referred to in paragraph 1(a) above. 

	3.
	The absence of a legislative mandate for the President (or relevant institution) to effect or make a determination on the recommendations of the Independent Commission for the Remuneration of Public Office-bearers (the Independent Commission) needs to be addressed.
	It is not clear what this proposal entails.  In terms of the proposed uniform procedure the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions will be entitled to such remuneration, allowances and other terms and conditions of employment and service benefits, as the case may be—

(a)
as determined by the President, from time to time, by notice in the Government Gazette, after taking into consideration the recommendations of the Independent Commission; and

(b)
approved by Parliament. 

	4.
	The anticipated extension of the Independent Commission's mandate will require the strengthening of the Secretariat of the Independent Commission to deal with the increased scope of work.
	Noted.

	5.
	The statutory process for the determination of the salaries, allowances and benefits of judicial office-bearers differs vastly from that in respect of other public office-bearers in that Parliamentary consent is required before the determination in respect of judicial office-bearers can be promulgated by the President.  Therefore, a single framework that will regulate the determination of remuneration and other matters for all public office-bearers is suggested.
	Noted.  In terms of the proposed uniform procedure the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions will be entitled to such remuneration, allowances and other terms and conditions of employment and service benefits, as the case may be as "approved by Parliament".

	6.
	The proposed uniform process will require the Independent Commission to consult with the Minister responsible for the Chapter 9 Institution in question and the Minister of Finance.  It is suggested that before the President makes a determination and submits it to Parliament for approval, the concurrence of the Minister of Finance must first be sought by the Minister responsible for the Chapter 9 Institution in question.  It is argued that such a requirement is necessary to ensure that the recommended remuneration and other terms of employment of members of Chapter 9 Institutions are affordable to the fiscus.
	Noted.  In terms of the proposed uniform procedure the Independent Commission must, when investigating or considering the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions, consult with the responsible Cabinet member and the Cabinet member responsible for finance.  In the Department's view this provision addresses the proposal.

	7.
	The proposed uniform process should also be made applicable to the office-bearers of other institutions referred to in the Constitution, in addition to the Chapter 9 Institutions.  It is pointed out that although section 219(5) of the Constitution does not require the same or a similar framework for determining the salaries, allowances and benefits of judges, the Public Protector, the Auditor-General and members of any commission provided for in the Constitution, there is no reason why the proposed uniform process for the members of the Chapter 9 Institutions should not be made applicable to the members of other institutions referred to in the Constitution.
	Noted.  These other institutions that have been identified are—

(a)
the Financial and Fiscal Commission (established under section 220(1) of the Constitution);

(b)
the Public Service Commission (established under section 196(1) of the Constitution);

(c)
the Pan South African Language Board (see section 6(5) of the Constitution, read with section 2(1) of the Pan South African Language Board Act, 1995 (Act 59 of 1995));

(d)
the Independent Communications Authority of South Africa (see section 192 of the Constitution, read with section 3(1) of the Independent Communications Authority of South Africa Act, 2000 (Act 13 of 2000));  and

(e)
the Municipal Demarcation Board (see section 155(3)(b) of the Constitution, read with section 2 of the Local Government:  Municipal Demarcation Act, 1998 (Act 27 of 1998)).
Making the application of the uniform procedure applicable to the above institutions referred to in the Constitution will be investigated by the Department in a separate exercise.

	8.
	A consolidation of all legislation contemplated in section 219 of the Constitution should be considered and that the following provisions should be incorporated into one Act of Parliament:

(a)
The ICR Act, establishing and regulating the Independent Commission (section 219(2) of the Constitution);

(b)
the Remuneration Act, providing for members of different legislatures, members of Cabinet, Deputy Ministers, members of Executive Councils, Municipal Councils and councils of traditional leaders and traditional leaders (section 219(1) of the Constitution); and

(c)
the proposed process for determining the remuneration, amongst others of Chapter 9 Institutions as well as other constitutional commissions.

This suggestion is intended to obviate the need to repeat the proposed uniform process in the relevant Acts for each of the Chapter 9 Institutions and other institutions referred to in the Constitution.  It is further suggested that every Act regulating a particular institution should be amended merely to include an appropriate reference to the Act regulating the determination of remuneration.
	Noted.  The Department will be guided by the Portfolio Committee's decision in this regard.

	9.
	The Remuneration Act provides for the salaries, allowances and pension and medical benefits of the office-bearers (as defined therein), but does not provide for a framework for any other benefits, except for traditional leaders (section 5(3) of that Act).  This raises questions about the legal basis for some of the benefits in the Ministerial Handbook.  It is recommended that the Remuneration Act be amended to provide, or that the proposed new single Act provides, for a framework for the determination of—

(a)
the benefits (other than pension and medical) for members of the National Assembly, permanent delegates, the Deputy President, Ministers and Deputy Ministers;

(b)
the upper limits of benefits (other than pension and medical) of Premiers, members of Executive Councils and members of provincial legislatures; and

(c)
the upper limits of benefits (other than pension and medical) of members of Municipal Councils of the different categories.
	Noted.  The Department is of the view that this is a matter that needs to be investigated in a separate exercise.  The Department will, however, be guided by the Portfolio Committee's decision in this regard.

	10.
	Consideration should be given to amending the Remuneration Act to add an additional section that will provide for the uniform determination of the remuneration of members of constitutional institutions, instead of promoting a new Act (Such an approach, it is argued, could eliminate confusion that could emanate from multiple statutes).  Uniformity in respect of the remuneration of members of constitutional institutions and, in particular, all the categories referred to in section 219(5) of the Constitution, will eliminate what might appear to be preferential treatment.
	Noted.  The objects of the Bill are to create a uniform procedure to be followed in respect of the determination of the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions.  The Department will, however, be guided by the Portfolio Committee's decision in this regard.

	11.
	Legislating for a benchmark for the remuneration of the Public Protector (see clause 2(a) of the Bill), when no such benchmark is provided for with regard to the remuneration of the members of all other constitutional institutions, is not consistent with the provisions of section 219(5) of the Constitution and the declared purpose of the Bill.
	Noted.  The existing section 2(2)(a) of the Public Protector Act, 1994, already provides for such a benchmark.

	12.
	By giving political heads of line function departments a role in the determination of the remuneration of members of constitutional institutions as proposed in the Bill may not only be contrary to decisions of the Courts, but may also serve to perpetuate the idea of the executive having a role to play in the affairs of constitutional institutions.  The view is expressed that if consultation between Government and the Independent Commission is considered to be absolutely necessary, such consultation should be limited to consultation between the Independent Commission and the Minister of Finance.  It is recommended that Ministers of line Departments, other than the Minister of Finance, should have no role to play in the recommendations in respect of the determination of the remuneration, allowances, benefits and other conditions of employment of members of constitutional institutions.  Furthermore, a concern is raised in respect of "the constitutionality of the involvement of the executive beyond the role which the fiscal authority, by necessity, has to fulfil".
	Noted.  The Department will be guided by the Portfolio Committee's decision in this regard.

	13.
	All clauses dealing with the procedures to be followed for the determination of the remuneration, allowances, benefits and other conditions of employment of members of constitutional institutions contained in the legislation in terms whereof those institutions operate, should be deleted and be substituted with a clause that prescribes a uniform procedure presided over by the Independent Commission for the determination of the remuneration, allowances, benefits and other conditions of employment of members of constitutional institutions or that a cross-reference in the relevant Acts should be made to a similar suitably modified clause contained in the ICR Act.
	Noted.  If this proposal is supported, appropriate amendments will have to be effected to the founding legislation of all the Chapter 9 Institutions.  The Department will, however, be guided by the Portfolio Committee's decision in this regard.

	14.
	In terms of section 2(2)(a) of the Public Protector Act, 1994 (Act 23 of 1994), the remuneration of the Public Protector "shall not be less than that of a judge of a High Court".  It is proposed that section 2(2)(a) be amended to provide that the remuneration of the Public Protector "shall not be less than that of a judge of the Supreme Court of Appeal" (see clause 2(a) of the Bill).  It is further suggested that the proposed proviso to be included in the existing section 2A(5) of the Public Protector Act, 1994 (see clause 3(a) of the Bill), be amended to also make provision that the remuneration of the Deputy Public Protector "shall not be less than that of a judge of a High Court".
	Noted.  The objects of the Bill are to create a uniform procedure to be followed in respect of the determination of the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions.  Consequently, the Department is of the view that the Bill is not the appropriate mechanism to address this issue and that it should be considered in a separate investigation.

	15.
	A further factor should be added to the proposed factors that the Independent Commission has to take into consideration when making recommendations, as set out in the proposed new paragraph (b) to be inserted in section 8(6) of the ICR Act (see clause 11(d) of the Bill), namely, "the particular role, status, function, duties and responsibilities of a member of the constitutional institution concerned.".
	Noted.  It is not clear what this proposal entails because in terms of the existing section 8(6)(i) of the ICR Act the Independent Commission already must, when making recommendations contemplated in section 8(6)(4) of that Act, take into account "[t]he role, status, duties, functions and responsibility of the office-bearer concerned".

	16.
	In terms of the Human Rights Commission Act, 1994 (Act 54 of 1994) (the HCR Act), the remuneration and allowances of members of the South African Human Rights Commission (the SAHRC) are determined according to whether a SAHRC member is a full-time or part-time member.  It is pointed out that the HRC Act does not make provision for a distinction between the remuneration of the Chairperson, Deputy Chairperson, full-time and part-time commissioners of the SAHRC.  It is further pointed out that currently distinctions in remuneration are not made solely on whether a commissioner of the SAHRC is a full-time or part-time commissioner, but also in relation to the Chairperson and Deputy Chairperson.  It is therefore suggested that this situation be reflected in the Bill.  In order to give effect to the above, it is proposed that the definitions of Chairperson and Deputy Chairperson, as presently defined in the South African Human Rights Commission Act, 2013, should be inserted in the Bill.  It would also make practical sense that once the Independent Commission commences with its work in determining the remuneration of commissioners of the SAHRC, that it does so by reflecting/recognising that there is a Chairperson and Deputy Chairperson.
	Noted.  The Department will be guided by the Portfolio Committee's decision as to whether such a distinction needs to be made.  If agreed, similar amendments will probably have to be effected to the founding legislation of some of the other Chapter 9 Institutions.

	17.
	The provision that the Bill seeks to insert in the founding legislation of the Chapter 9 Institutions, namely, that a notice or any provision thereof may commence with effect from a date specified in the notice "which date may not be more than one year before the date of publication of the notice" is a practical provision as it allows for remuneration changes to be backdated should this be required and is generally supported.  The view is, however, expressed that the independence of the Independent Commission should not be compromised by stipulating time constraints in which it must make determinations.  It is therefore proposed that the words "which date may not be more than one year before the date of publication of the notice" be deleted from the proposed section 13(4) to be inserted in the HRC Act (see clause 5 of the Bill).  This proposal will also apply to similar proposed amendments to the founding legislation of the other Chapter 9 Institutions.
	Noted.  It should be mentioned that this provision is in line with similar provisions relating to the determination of the remuneration of judges and magistrates.  The Department will be guided by the Portfolio Committee's decision in this regard.  If the proposal is supported, similar amendments will have to be effected to the founding legislation of the other Chapter 9 Institutions.

	18.
	The Bill is silent on what the position will be if Parliament disapproves of a notice or approves only part of a notice.  It is submitted that the Bill ought to provide clarity on this matter.  It is suggested that the relevant sections be constructed in order to allow Parliament to approve an amended notice as opposed to the mere excision of untenable recommendations by the President.
	Noted.  This is an administrative arrangement that needs to be made between Parliament and the Presidency.  It is understood that, in the past, no such a situation has arised in respect of the determination of the salary of judges and magistrates.  The Department will, however, be guided by the Portfolio Committee's decision in this regard.

	19.
	The Bill ought to be more specific and refer to the National Assembly, rather than Parliament, as the Chapter 9 Institutions are accountable to the National Assembly (see section 181(5) of the Constitution).
	Noted.  The Department will be guided by the Portfolio Committee's decision in this regard.

	20.
	Whilst it is recognised that the Bill merely uses the existing terminology of the founding legislation of the various Chapter 9 Institutions, there is a lack of uniformity in the terminology that is used in the Bill to refer to remuneration and conditions of service of members of Chapter 9 Institutions.  Furthermore, the concern is expressed that the attempt by the Bill to provide a uniform procedure for the determination of remuneration, allowances and benefits of members of Chapter 9 Institutions may be undermined by merely extracting concepts and phrases from the founding legislation of those institutions, without ensuring that they have the same meaning as salaries, allowances and benefits contemplated in section 219(5) of the Constitution and defined in the Remuneration Act.
	Noted.  The Bill seeks to not unnecessarily amend the existing terminology being used in the founding legislation of the Chapter 9 Institutions.  The Department is of the view that these are matters to be taken into consideration by the Independent Commission when investigating or considering the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions.  The Department will, however, be guided by the Portfolio Committee's decision in this regard.

	21.
	The Auditor-General (the AG) should identify a structure to assist in providing the Independent Commission with benchmarking advice.  In this regard it is suggested that the proposed new subsection (1A) which is to be inserted in section 7 of the Public Audit Act, 2004 (Act 25 of 2004) (see clause 15(b) of the Bill), be amended to provide that the Independent Commission must, when investigating or considering the conditions of employment of the AG, also consult with an appropriate structure, as identified by the AG, as well as with the Minister of Finance.
	Noted.  This is a matter that needs to be decided on between the AG and the Minister of Finance, who administers the Public Audit Act, 2004.

	22.
	The proposed amendments to section 8 of the Commission on Gender Equality Act, 1996 (Act 39 of 1996) (see clause 7 of the Bill), are not supported as they allow for limited consultation between the Independent Commission and the responsible Minister, as well as with the Minister of Finance, while members of the Commission for Gender Equality (the CGE) are excluded.  It is untenable to exclude stakeholders, such as members of the CGE, who can provide vital insight on the remuneration and conditions of service that affect them.  It is, consequently, recommended that provision be made for consultation with members of the CGE during any investigation or consideration regarding their remuneration or conditions of service.  The same proposal will apply in respect of the other Chapter 9 Institutions.
	Noted.  It is assumed that the Independent Commission will, when investigating or considering the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions also consult the affected parties.  The Department will, however, be guided by the Portfolio Committee's decision as to whether all the relevant provisions of the founding legislation relating to the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions should be amended as proposed.

	23.
	It would be helpful if relevant and appropriate benchmarks, which provide that the salaries, allowances and benefits should not be less than a particular benchmark, are set.  The setting of such benchmarks would give guidance to the Independent Commission which would be helpful and appropriate.  It is, however, mentioned that the above should not be seen as an argument that the benchmarks for the different constitutional institutions should be uniform.
	Noted.  This is a matter for the Independent Commission to be taken into consideration when it determines the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions.

	24.
	One of the factors that the Independent Commission should take into account in making its recommendations is the "role, status, duties, functions and responsibilities of office-bearers concerned" (see existing section 8(6)(i) of the ICR Act, as amended by clause 11(d) of the Bill).  It is suggested that this requirement may present an opportunity to amend the founding legislation of the constitutional institutions to clearly regulate the criteria for appointment in terms of required qualifications, experience, skills and expertise, by way of example.  It might be appropriate for the founding legislation of the constitutional institutions to also clearly provide for the roles, status, duties, functions and responsibilities of office-bearers over and above what is provided for in the Constitution.
	Noted.  It should be mentioned that this provision is in line with similar provisions relating to the determination of the remuneration of judges and magistrates.  If the founding legislation of the Chapter 9 Institutions is to be amended as proposed, it will require further consultation with those institutions and will probably have to be addressed in a separate exercise.  The Department will be guided by the Portfolio Committee's decision in this regard. 

	25.
	A concern has been raised regarding the limited approach adopted in the Bill as such an approach is certain to prejudice members of the CGE.  In this regard it is recommended that the Bill should ensure that the Independent Commission also addresses, among others, the medical aid benefits, inflationary increments and uniform remuneration across all constitutional institutions to address disparities.  The same argument will probably also apply to members of other Chapter 9 Institutions.
	Noted.  These are matters that the Independent Commission should take into consideration when determining the remuneration, allowances and other terms and conditions of employment and service benefits of the Public Protector, the Deputy Public Protector, the Auditor-General and members of the other Chapter 9 Institutions.

	26.
	The following comments were received in respect of the short title of the Bill:

(a)
The short title is not completely accurate in that not all persons holding office in terms of Chapter 9 of the Constitution are referred to as members.  It is suggested that a possible alternative could be to change the short title to "Remuneration of Constitutional Institutions Office Bearers Bill".

(b)
The question is raised whether the short title of the Bill should not be called the "Determination of Remuneration of Members of Constitutional Institutions Laws General Amended Act, 2013".
	Noted.  The short title of the Bill has been amended to read the "Determination of Remuneration of Members of Constitutional Institutions Laws Amendment Bill".  The Department will, however, be guided by the Portfolio Committee's decision in this regard. 

	27.
	The cover page of the Bill tags it as a section 75 (of the Constitution) Bill, meaning that the Bill does not affect the interests of provinces.  In this regard it is mentioned that it is unclear if matters of institutions supporting constitutional democracy can be regarded as affecting only the national sphere.  It is pointed out that the fact that all the founding legislation in respect of those institutions is administered by national Ministers is not conclusive on this question.  It is suggested that consideration be given to tagging the Bill as a section 76 Bill (i.e. as legislation also affecting provinces).
	Not supported.  The State Law Advisers and the Department of Justice and Constitutional Development are of the opinion that the Bill must be dealt with in accordance with the procedure established by section 75 of the Constitution since it contains no provision to which the procedure set out in section 74 or 76 of the Constitution applies.


