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INPUT BY THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT TO THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT ON THE CONSTITUTION NINETEENTH AMENDMENT BILL
1. PURPOSE OF MEMORANDUM

The Portfolio Committee on Justice and Constitutional Development (the Portfolio Committee), at the time of the briefing by Ms M Smuts, MP, on her Private Member’s Bill, namely the Constitution Nineteenth Amendment Bill (the Bill), indicated that it would require a response from the Department on the Bill.

2.
SUMMARY
The purpose of the Bill is to amend sections 174(1), and 178(1)(h),(i) and (j) of the Constitution of the Republic of South Africa, 1996 (the Constitution), to further regulate the appointment of judicial officers, as well as the composition of the Judicial Service Commission (the JSC). 
3.
BACKGROUND/MOTIVATION FOR THE BILL AS SET OUT THE MEMORANDUM OF THE OBJECTS OF THE BILL AND THE BRIEFING TO THE PORTFOLIO COMMITTEE
3.1
The Bill aims to give effect to the National Development Plan (the NDP) where it calls for clear criteria for judicial appointments, impartial selection processes and for a change in the composition of the JSC in order to reduce its size and the political influence perceived to affect its decisions.
3.2
The strengthening of judicial governance and the rule of law are dealt with on page 447 of the NDP where the independence and accountability of the judiciary are stressed.  Clear criteria for the appointment of judges should be established and judicial training to improve the quality of judges should be scaled up.  
3.3.1
On page 453 of the NDP it is stated that, although generally sound, South Africa’s rule of law could further realise the transformative promise of the Constitution.  It goes on to state that, for the law to be an agent of change, it must be interpreted and enforced in a progressive, transformative fashion.  This requires a judiciary that is progressive in its philosophy and legal inclinations.  The selection and appointment of judges affects socio-economic transformation, as well as the rule of law and the independence of the courts.  Unfortunately, there is little or no consensus in the JSC or in the legal fraternity about the qualities and attributes needed for the bench.  Although the Constitution stipulates general criteria for the appointment of judicial officers, it is important for the JSC to elaborate further on guiding principles to build consensus on the qualities and attributes of the “ideal South African judge”.  The criteria should include a progressive philosophy and an understanding of the socio-economic context in which the law is interpreted and enforced.  While the JSC has published a broad list of criteria for judicial appointments in September 2010, they require further development and a clear understanding of their meaning and application.

3.3.2
Further reforms include the composition of the JSC itself, which is argued to be too large to function effectively, and seems to be hamstrung by political interests.  The JSC’s role is expanding and consideration should be given to whether it is structured optimally to fulfill its responsibilities.

3.4
On page 454 of the NDP the following is proposed:

(a)
Accelerate reform to implement a judiciary-led independent court administration.

(b)
Establish clear criteria for the appointment of judges, with emphasis on the candidates’ progressive credentials and transformative judicial philosophy and expertise.

(c)
The South African Judicial Education Institute must be given all the support it requires and be well-resourced to fulfill its mandate effectively.

(d)
Consider whether the current structure of the JSC is adequate to fulfill its expanding mandate.

(e)
Extend compulsory community service to law graduates.
4.
SUMMARY OF THE BILL

4.1
Ad Clause 1

4.1.1
Clause 1 amends section 174(1) of the Constitution, which provides for the appointment of judicial officers, by the substitution thereof with a new subsection (1).  A substantive change is proposed in the proposed new subclause (1)(a), which will require that all judges should be South African citizens.  The Memorandum on the Objects of the Bill states that considerations which may have been valid at the time of the negotiation of the Constitution have fallen away and it is self-evident that South Africa’s judges should be South African citizens.

4.1.2
The proposed new subclause (1)(b) elaborates on the appropriate qualifications required for aspirant judges, namely that they have a “demonstrable capability” to perform judicial functions. 

4.1.3
The proposed new subclause (1)(c) elaborates on the qualities and attributes which a judge should have.  A “demonstrated commitment to Constitutional values, professional conscientiousness and personal integrity” are proposed in the Bill.  


4.1.4
The proposed new subclause (1)(d) requires the equal assessment of all judicial candidates by the JSC.  It seeks to address the concern raised on page 453 of the NDP, namely that the JSC seems “to be hamstrung by political interests”.  (The wording in the Memorandum on the Objects of the Bill in this regard “calls into question the impartiality of the JSC’s processes”.  The question is raised whether this wording reflects the situation correctly.) 

4.2
Ad clause 2
Clause 2 amends section 178(1)(h),(i) and (j) of the Constitution by—

(a)
reducing the number of commissioners designated by the National Assembly, and by inserting a provision to provide that they may not be Cabinet members  (paragraph (h));

(b)
reducing the number of commissioners designated by the National Council of Provinces and carrying the same principle that half the representatives of the National Assembly should be opposition members, through to the National Council of Provinces (paragraph (i)); and
(c)
reducing the four presidential appointees to two, who may also not be political office-bearers,  and limiting their role in the appointment of judges to those categories of judges where the JSC’s recommendation is decisive (paragraph (j)).

5.
COMMENTS


5.1
From documentation received, it seems that comments on the Bill were invited.  Comments were received from the Democratic Governance and Rights Unit University of Cape Town (UCT),  the General Council of the Bar (the GCB) and the Black Lawyers Association (BLA).  


5.2
The comments are summarised briefly below:.


5.2.1
Ad clause 1:


5.2.1.1
Both UCT and the BLA support the proposed amendment that only South African citizens be appointed as judicial officers.  The GCB does not support the proposed amendment as it will exclude the appointment of permanent residents and residents of SADC countries.

5.2.1.2
The BLA does not support the proposed amendment that the determination whether a person is appropriately qualified must be made with due regard to a “demonstrable capability”  to perform judicial functions.  The BLA argues that who should be appointed must be left in the hands of the JSC.  Both UCT and the GCB have reservations regarding what will be taken into account in determining what “appropriately qualified” will mean and what the “capability to perform judicial functions” will mean.  The GCB is furthermore concerned by the lack of providing for academic qualifications and experience.


5.2.1.3
The BLA does not support the proposed amendment that the determination whether a person is fit and proper for judicial office must be made with due regard to his or her “demonstrated commitment to Constitutional values, professional conscientiousness and personal integrity” as this should be left to the JSC to determine.  UCT raises the concern that it will be very difficult to determine what is to be taken into account and this should be left to the JSC.  The GCB commented that the terminology "fit and proper" is used in respect of Chapter 9 Institutions and Public Service Commissioners.  The Constitution does not elaborate on the meaning and it should not be done in this instance.  There is a problem with the terminology "demonstrated commitment" as this is subjective and may skew appointments in favour of people who have worked in the field of public law.

5.2.1.4
UCT, the BLA and the GCB do not support the provision that all candidates for judicial office must be assessed equally as it will be in conflict with section 174(2) of the Constitution, which provides that the judiciary must reflect broadly the racial and gender composition of South Africa.


5.2.2
Ad clause 2:


5.2.2.1
The BLA does not support the proposed amendment to paragraph (h) dealing with the reduction of members of the JSC, but both UCT and the GCB support the proposed reduction of members of the JSC on the basis that a smaller body, with a finer balance of interests, is preferable.  The GCB, however, does not support the provision that members of the National Assembly may not be members of the Executive.


5.2.2.2
The BLA does not support the proposed amendment to paragraph (i) that two, as opposed to four permanent delegates to the National Council of Provinces, be designated by the Council with a supporting vote of at least six provinces and the addition of the provision that one of these delegates must be a member of an opposition party.  UCT is of the opinion that the proposed amendment will increase the opposition representation on the JSC.  The GCB supports the proposed amendment as it will then be in line with the representatives of the National Assembly.

5.2.2.3
The BLA, UCT and the GCB do not support the proposed amendment to paragraph (j).

6.
DISCUSSION


6.1
The Department’s response is based more on the broad principle/s involved in the Bill and not on the wording of the Bill or its finer details.  This approach is adopted because it is understood that, in terms of the amended Rules of Parliament, the next step in the procedures relating to Private Members’ Bills is for the Portfolio Committee to decide on the desirability of the Bill before proceeding any further.



6.2
It should be borne in mind that the current legislative arrangement that the Bill seeks to amend is the result of the constitutional negotiations which, among others, envisaged the certification of the final Constitution by the Constitutional Court.  The portions of the Constitutional Court’s judgment in the case of the Certification of the Constitution of the Republic of South Africa 1996(4) SA 744 (CC) relating to the composition and independence of the JSC are to be found in paragraphs 120 to 124 of the judgment.  The following extracts are particularly relevant:



“The JSC has a pivotal role in the appointment and removal of judges.”.  (Par 120) …
“It was contended that Parliament and the executive are over-represented on the JSC and that the President, who appoints the Minister of Justice, the Chief Justice, the President of the Constitutional Court and four members of the JSC, and who selects the Constitutional Court judges from the JSC list or lists, has been given too dominant a role in the appointment of judges.”.  (Par 121) ……
“CP (Constitutional Principle) VI makes provision for a separation of powers between the legislature, executive and judiciary and CP VII requires the judiciary to be ‘appropriately qualified, independent and impartial’.  NT (New Constitutional Text) 174(1) requires that a person appointed to judicial office be ‘appropriately qualified’ and a ‘fit and proper person’ for such office.  These are objective criteria subject to constitutional control by the courts, and meet the requirement of CP VII in that regard.  The CP’s do not, however, require a JSC to be established and contain no provision dealing specifically with the appointment of judges.  (Par 122) (Our emphasis)
The requirement of CP VI that there be a separation of powers between the legislature, executive and judiciary is dealt with elsewhere in this judgment.  An essential part of the separation of powers is that there be an independent judiciary.  The mere fact, however, that the executive makes or participates in the appointment of judges is not inconsistent with the doctrine of separation of powers or with the judicial independence required by CP VII.  In many countries in which there is an independent judiciary and a separation of powers, judicial appointments are made either by the executive or by Parliament or by both.  What is crucial to the separation of powers and the independence of the judiciary is that the judiciary should enforce the law impartially and that it should function independently of the legislature and the executive.  NT 165 is directed to this end.  It vests the judicial authority in the courts and protects the courts against any interference with that authority.  Constitutionally, therefore, all judges are independent.  (Par 123)

Appointment of judges by the executive or a combination of the executive and Parliament would not be inconsistent with the CP’s.  The JSC contains significant representation from the judiciary, the legal professions and political parties of the opposition.  It participates in the appointment of the Chief Justice, the President of the Constitutional Court and the Constitutional Court judges, and it selects the judges of all other courts.  As an institution it provides a broadly based selection panel for appointments to the judiciary and provides a check and balance to the power of the executive to make such appointments.  In the absence of any obligation to establish such a body, the fact that it could have been constituted differently, with greater representation being given to the legal profession and the judiciary, is irrelevant.  Its composition was a political choice which has been made by the CA (the Constitutional Assembly) within the framework of the CP’s.  We cannot interfere with that decision, and in the circumstances the objection to NT 178 must be rejected.”.  (Par 124) (Our emphasis)



6.3
The Department’s approach to the Bill is premised on the view that amendments to the Constitution should not be taken lightly and it should only be amended where absolutely necessary.  The Constitution sets ground rules in broad terms and details that may become necessary should be dealt with in national legislation, where at all possible.  


6.3.1
Bearing in mind what the commentators have said, the Department supports the views of commentators who have stated that the criteria of “demonstrable capability” is subjective. This amendment may be counter-productive in attaining government’s transformation imperatives. “Demonstrable capability” will have the effect of restricting the judiciary to candidates who have long served in the legal profession, which is skewed in favour of White legal practitioners, based on established briefing patterns. Needless to say, the goal of appointing more women will also not be achieved, given the small number of women who currently practise law, and historically, even smaller numbers who practised in the past. The Department therefore agrees with some of the commentators that the wording used in the proposed new section 174(1) is subjective.   The Department also supports the comments in so far as the proposed amendment that candidates must be treated equally is concerned. This conflicts with the transformational imperative from the Constitution itself, in so far as the judiciary being broadly representative of the South African population, is concerned.
6.3.2  Regarding the proposed new section 174(1)(a) requiring South African citizenship for appointment as a judge, while the Department tends to agree that our courts should be presided over by South African citizens, the question is raised whether it is absolutely necessary to amend this provision.  The JSC will take issues of this nature into consideration when making its recommendations on appointments and President will also do so when making the appointments.  The Legal Practice Bill allows South African citizens and permanent residents to be admitted as legal practitioners and the question is raised whether the Constitution should exclude permanent residents from being appointed as judges if they can show their commitment to the country and bring their expertise to our jurisprudence.


6.3.3  Regarding the proposed amendments to section 178, the Department does not have objections to reducing the number of members of the JSC.  The Department is committed to the implementation of the NDP and, it is questionable whether reducing the number of members as proposed in the Bill, is what the NDP envisages. The consequences of reducing the numbers as proposed is pointed out by the UCT in its comments, that reducing the numbers on the JSC, as proposed in the Bill, will increase the number of opposition party members on the JSC. It is pointed out that the amendments proposed in the Bill are not in line with what the NDP suggests in so far as the JSC not being “hamstrung by political interests” is concerned. The proposed amendments may have the opposite effect of what the NDP envisages.  It is also pointed out that  amendments of this nature to the Constitution should not only be about reducing numbers, but should also take into account the additional dimension mentioned by the NDP, namely that the “JSC’s role is expanding and consideration should be given to whether it is optimally structured to fulfill its responsibilities.”.  Whether the Bill addresses this aspect is not certain in the Department’s view.  


6.3.4
Regarding membership of the JSC by members of the opposition and the exclusion of Cabinet members, as proposed in clause 2 of the Bill, the Constitutional Court’s remarks set out above are relevant.  The Department would suggest that the prevailing Constitutional/legislative framework relating to this aspect is sound in law and does not require any adjustment from a legal point of view. The views of the Constitutional Court in this regard, when certifying the Constitution, are pertinent. If, however, policy or political considerations require an adaptation of this aspect, it is suggested that this should be preceded by a full-blown investigation in order to respond properly and meaningfully to the question raised by the NDP whether, given the JSC’s expanding role, it is optimally structured to fulfill its responsibilities.  The NDP’s proposal in this regard is not only about reducing the number of members of the JSC.  If it is decided to pursue this approach, it would, in the Department’s view, be unwise and possibly inappropriate to promote the Bill now, shortly before the elections, without having considered the implications thereof in full.  The promotion of this Constitution Amendment Bill to its conclusion, during the remainder of this Parliament’s term of office is, at the end of the day, simply not feasible, bearing in mind the processes and procedures required to be followed as set out in section 74 of the Constitution, that is the section dealing with amendments to the Constitution.   
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