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INPUT BY THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT TO THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT ON THE CONSTITUTION EIGHTEENTH AMENDMENT BILL
1.
INTRODUCTION
The purpose of the Bill is to amend section 179 of the Constitution of the Republic of South Africa, 1996 (the Constitution), to provide for a new appointment mechanism and increased independence for the National Director of Public Prosecutions (the NDPP)  and the National Prosecuting Authority (the NPA) as a whole.
3.
BACKGROUND

3.1
The Bill proposes that the constitutional section 193 appointment mechanism for the Chapter Nine Institutions Supporting Democracy should also be used in the case of the NDPP. The mechanism has been tried and tested, and encourages selection on objective grounds during a transparent, multi-party process. The 60 percent threshold which the Constitutional Court required in the certification judgment for the Public Protector and Auditor-General is proposed for the NDPP. The National Assembly is the appropriate House because Justice and Constitutional Development is an exclusive national competence.

3.2
The proposed amendments to section 179 of the Constitution will entail the following:

(a)
That the President will appoint the NDPP on the recommendation of the National Assembly; 
(b)
the involvement of civil society in the nomination of persons for the position of NDPP; 

(c)
the NDPP may only be removed from office following a finding of misconduct, incapacity or incompetence and the adoption of a resolution by the National Assembly; 

(d)
the final responsibility of the Cabinet member responsible for the administration of justice over the prosecuting authority will be removed;  and
(e)
the NPA will be accountable to the National Assembly.

2.
SUMMARY

The purpose of the Bill is to amend section 179 of the Constitution of the Republic of South Africa, 1996 (the Constitution), to provide for a new appointment mechanism and increased independence for the National Director of Public Prosecutions (the NDPP)  and the National Prosecuting Authority (the NPA) as a whole.
3.
BACKGROUND
3.1
The Bill proposes that the constitutional section 193 appointment mechanism for the Chapter Nine Institutions Supporting Democracy should also be used in the case of the NDPP. The mechanism has been tried and tested, and encourages selection on objective grounds during a transparent, multi-party process. The 60 percent threshold which the Constitutional Court required in the certification judgment for the Public Protector and Auditor-General is proposed for the NDPP. The National Assembly is the appropriate House because Justice and Constitutional Development is an exclusive national competence.

3.2
The proposed amendments to section 179 of the Constitution will entail the following:

(a)
That the President will appoint the NDPP on the recommendation of the National Assembly; 
(b)
the involvement of civil society in the nomination of persons for the position of NDPP; 

(c)
the NDPP may only be removed from office following a finding of misconduct, incapacity or incompetence and the adoption of a resolution by the National Assembly; 

(d)
the final responsibility of the Cabinet member responsible for the administration of justice over the prosecuting authority will be removed;  and
(e)
the NPA will be accountable to the National Assembly.

4.
SUMMARY OF THE BILL

4.1
Ad Clause 1(a)
Clause 1(a) amends section 179(1)(a) of the Constitution, which currently provides that there is a single prosecuting authority in the Republic, structured in terms of an Act of Parliament, and consisting of a NDPP, who is the head of the prosecuting authority, and is appointed by the President as head of the executive.  The amendment to subsection (1)(a) proposes that a NDPP, who is the head of the prosecuting authority, be appointed by the President on the recommendation of a committee of the National Assembly proportionally composed of members of all parties represented in the National Assembly and approved by the Assembly by a resolution adopted with a supporting vote of at least 60 per cent of the members of the Assembly.

4.2
Ad clause 1(b)

Clause 1(b) inserts subsection (1A) into section 179 of the Constitution to provide for the involvement of civil society in the nomination of a person to fill the position of the National Director of Public Prosecutions.
4.3
Ad clause 1(c)

Section 179(6) currently provides that the Cabinet member responsible for the administration of justice must exercise final responsibility over the prosecuting authority. Clause 1(c) seeks to change this situation by substituting it to provide that the NDPP may be removed from office only on–

(a)
the ground of misconduct, incapacity or incompetence;

(b)
a finding to that effect by a committee of the National Assembly; and

(c)
the adoption by the Assembly of a resolution calling for that person’s removal from office.

A resolution of the National Assembly concerning the removal from office of the NDPP must be adopted with a supporting vote of at least two thirds of the members of the Assembly.   The President must remove a person from office upon adoption by the Assembly of the resolution calling for that person’s removal.


5.
COMMENTS RECEIVED

5.1
From documentation received, it seems that comments on the Bill were invited.  Comments were received from Professor M Mhango of the University of the Witwatersrand, School of Law and the General Council of the Bar (GCB).  

5.2
The comments are summarised briefly hereunder.


5.2.1
Ad clause 1(a):

5.2.1.1
The GCB supports that the provisions in the Constitution governing the appointment, removal and accountability of NDPP should be aligned with those applicable to the Auditor-General (AG) and the Public Protector (PP).  The NDPP should be as well protected from political and partisan interference as the AG and PP.  The proposed amendments will ensure that the NPA is better insulated from political interference in its structure and functioning.

5.1.2.2
Professor Mhango is of the opinion that there is no clear articulation of the problem the proposed amendments want to address and thus the Bill is counter-productive as it creates an unnecessary and complicated process.  The NDPP must remain a political appointment, but the Constitution could be amended to provide that the President consults the National Assembly as is case with judicial officers (section 174(3)).  The National Assembly should be involved but not hinder the appointment of a NDPP.  The National Assembly should either recommend or approve a candidate for appointment but not both.

5.2.2
Ad clause 1(b)
Professor Mhango is of the opinion that if the National Assembly is involved then it goes without saying that civil society is involved according to section 59(1)(a) of the Constitution, which provides, inter alia, that the National Assembly must facilitate public involvement.

5.2.3
Ad clause 1(c)

Professor Mhango is of the opinion that from a separation of powers position this provision is very problematic. If the National Assembly, as opposed to the Minister, has responsibility over the prosecuting authority, it will be a breach of section 85(1) of the Constitution which provides that the executive authority vests in the President.  Prosecution is an executive function. The NPA is not a Chapter 9 Institution. Subsection (6) is a necessary function of separation of powers and deleting it and allocating the responsibility to the National Assembly breaches the separation of powers. The Constitution makes the President, through the Minister, responsible and accountable for prosecutorial matters.  The NPA cannot be a Chapter 9 Institution as its functions are executive in nature and those of the Chapter 9 Institutions are not.

Section 12(6) of the National Prosecuting Authority Act, 1998, provides for the removal of a NDPP and provides, inter alia, that the removal of the NDPP, the reason therefor and the representations of the NDPP (if any), shall be communicated by message to Parliament within 14 days after such removal if Parliament is then in session or, if Parliament is not then in session, within 14 days after the commencement of its next ensuing session.  Parliament shall, within 30 days after the said message has been tabled in Parliament, or as soon thereafter as is reasonably possible, pass a resolution as to whether or not the restoration to his or her office of the NDPP so removed, is recommended.  Parliament is therefor already involved.

6.
DISCUSSION

6.1
The Department’s response is based more on the broad principle/s involved in the Bill and not on the wording of the Bill or its finer details.  This approach is adopted because it is understood that, in terms of the amended Rules of Parliament, the next step in the procedures relating to Private Members’ Bills is for the Portfolio Committee to decide on the desirability of the Bill before proceeding any further.


6.2
It should be borne in mind that the current legislative arrangement that the Bill seeks to amend is the result of the constitutional negotiations which, among others, envisaged the certification of the final Constitution by the Constitutional Court.  

6.2.1  The portions of the Constitutional Court’s judgment in the case of the Certification of the Constitution of the Republic of South Africa 1996(4) SA 744 (CC) relating to the Prosecuting Authority are to be found in paragraphs 140 to 146 of the judgment.  The following extracts are particularly relevant:


“Objection was taken to NT (New Constitutional Text) 179 which makes provision for a single national prosecuting authority consisting of a National Director of Public Prosecutions, Directors of Public Prosecutions and prosecutors. (Par 140) ….


It was contended that the provisions of NT 179 do not comply with CP (Constitutional Principle) VI, which requires a separation of powers between the legislature, executive and judiciary, with appropriate checks and balances to ensure accountability, responsiveness and openness.  The objection was based primarily on the fact that, in terms of NT 179(1), the National Director of Public Prosecutions is appointed by the President as head of the national executive.  There is no substance in this contention.  The prosecuting authority is not part of the judiciary and CP VI has no application to it.  In any event, even if it were part of the judiciary, the mere fact that the appointment of the head of the national prosecuting authority is made by the President does not in itself contravene the doctrine of separation of powers.”.  (Par 141)  …..

“NT 179(4) provides that the national legislation must ensure that the prosecuting authority exercises its functions without fear, favour or prejudice.  There is accordingly a constitutional guarantee of independence, and any legislation or executive action inconsistent therewith would be subject to constitutional control by the courts.  In the circumstances, the objection to NT 179 must be rejected.”.  (Par 146).     

6.2.2  In this certification judgment the Constitutional Court referred to the decision in Ex parte Attorney-General, Namibia:  In Re:  the Constitutional Relationship between the Attorney-General and the Prosecutor-General 1995(8)BCLR 1070 (NmS).  The Constitutional Court, at paragraphs 144 and 145, remarked as follows:

“In the course of the judgment (in the Namibia case), reference was made to the lack of uniformity in Commonwealth countries in regard to the status of the prosecuting authority.  It was said that -
‘…. There is no single policy to be discerned in these countries as their constitutions have adopted different models and, in some cases, a hybrid mixture.  Moreover in none of them has the same language been used as in the Constitution of Namibia.’
Ex parte Attorney-General was concerned with the application of the particular prosecuting model selected by the Namibian Constitution.  The decision as to the model to be adopted for the prosecuting authority in the NT is not prescribed by the CP’s and was a decision taken by the CA (the Constitutional Assembly).  If that decision complies with the requirements of the CP’s we have no power to set it aside.  The choice that was made is not inconsistent with CP VII nor with any other CP’s.”. 
6.3  Despite the lack of uniformity in Commonwealth countries regarding the status of the prosecuting authority referred to by the Constitutional Court, as set out above, the position in some other jurisdictions is provided below in brief, which seems to confirm the view of the Constitutional Court in this regard:

(a)
In Zambia, the Director of Public Prosecutions is appointed by the President, subject to ratification by Parliament.
(b)
In Canada, the Public Prosecution Service of Canada (the PPSC) is a federal government organisation, created in 2006.  The PPSC fulfils the responsibilities of the Attorney General of Canada in the discharge of his or her criminal law mandate by prosecuting criminal offences under federal jurisdiction.  The PPSC assumes the role played within the Department of Justice of Canada by the former Federal Prosecution Service (the FPS).  Unlike the FPS, which was part of the Department of Justice, the PPSC is an independent organisation, reporting to Parliament through the Attorney General of Canada. The creation of the PPSC reflects the decision to make transparent the principle of prosecutorial independence, free from any influence.
(c)
In Australia, there is a Commonwealth (federal) Director of Public Prosecutions (DPP), besides the DPP’s in each state.  The Commonwealth Director is appointed in terms of section 18 of the Director of Public Prosecutions Act, 1983, by the Governor-General of Australia.  
(d)
In England and Wales the Director of Public Prosecutions is appointed by the Attorney General for England and Wales.  

7.  CONCLUSION
The Department would suggest that the prevailing Constitutional/legislative framework relating to the appointment of the NDPP is sound in law and does not require any adjustment from a legal point of view. The views of the Constitutional Court, when certifying the Constitution are pertinent on whether the current position conflicts with the principle of separation of powers. The “constitutional control” of the courts has been observed to be effective, as reflected in recent court decisions. If, however, policy or political considerations require an adaptation of this framework, it might possibly be inappropriate to embark on the process of amending the Constitution shortly before the election of a new Parliament, in the event that the process might need to be concluded by such new Parliament.   
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