CONSIDERATION OF PUBLIC SUBMISSIONS ON THE MUNICIPAL PROPERTY RATES AMENDMENT BILL [B33, 2013] 

PREPARED FOR THE PORTFOLIO COMMITTEE ON COOPERATIVE GOVERNANACE AND TRADITIONAL AFFAIRS IN LIEU OF ITS CONSIDERATION OF THE MUNICIPAL PROPERTY RATES AMENDMENT BILL 

Definitions
Agricultural property
Submissions in this regard vary from full support and the rejection of the inclusion of game farming in the definition.  Those opposed to the inclusion of game farming in the definition are of the view that game farming should not be included in the definition because game farming does not contribute to food production and it will result in farmers shifting their resources to game farming and move them away from conventional farming.  
According to SAIV the exclusion of “ecotourism” may lead to a situation where a small portion of a farm is used for the hospitality of guests and the whole farm being categorised as business.  " 
AGRISA welcomes the definition, however would like ecotourism included in the definition. 

PROPOSAL TO PORTFOLIO COMMITTEE 

Propose that the definition of agricultural property be amended as follows: 

'agricultural [purpose] property' [in relation to the use of property,] means property that is used primarily for agricultural purposes, but,  excludes the use of [a] the property for the purpose of eco-tourism [or for the trading in or hunting of game], and  any portion thereof that is used for the hospitality of guests;"
The treatment of business property, which the accommodation of guests amounts to (so called ecotourism), is rateable in terms of the Act. See section 17(1)(e) wherein national parks, special nature reserves, national botanical gardens and the like are not subjected to rates, but those portions that are developed and used for business, commercial, agricultural and residential purposes are rateable.  To treat portions of agricultural property on which guests are accommodated for gain differently to similar properties in nature reserves and similar properties would be an unfair and inequitable treatment of these similar properties.
Lodges, hotels and the like that are located on agricultural property for the purposes of ecotourism can be dealt with by the application of section 9 of the Act which deals with properties used for multiple purposes.  In addition, the property owner is entitled to make a submission to the municipality if he/she is of the view that the property is not appropriately categorised, and the matter can be corrected in terms of section 78(2).  The exclusion of ecotourism in the definition must therefore be retained. 
Official residence in relation to places of public worship 
PROPOSAL TO PORTFOLIO COMMITTEE
'official residence', in relation to places of public worship, means a single residential property registered in the name of a religious community or registered in the name of a trust established for the sole benefit of a religious community and used as a place of residence for an office bearer;".
This revision is made to align the definition to the definition of a place of public worship, by excluding reference to registration in the office of the Registrar of Deeds. 
Residential property

IMFO asserts that the definition should be removed and left for municipalities to determine.  According to IMFO’s submission, the amendments in the Bill “will make it difficult to administer as businesses such as guesthouses, blocks of flats etc. would all be classified as residential, …..”
PROPOSAL TO PORTFOLIO COMMITTEE 
It is the Department’s submission that the definition of residential property is so simple and sensible that it does not hamper the municipality’s ability to exercise its powers in this regard.  It’s simplicity is also for the benefit of property owners who will know and understand exactly what is meant by residential property, making it easier for property owners to keep their municipalities accountable.  The insertion of the definition also forms part of the package of amendments introduced to make property categorisation by municipalities more transparent so that national and provincial government are better enabled to monitor property categorisation as well as the rating of property categories by municipalities.  These amendments also make Parliamentary oversight simpler because of the transparency introduced by the said amendments.  Currently municipal property categorisation is unstandardised and untransparent, rendering national and provincial monitoring almost impossible.  

The concerns that IMFO raises can be addressed through the application of section 9 of the Act because they apply to multiple use properties of which one of the uses is residential. The application of section 9 of the Act will allow municipalities to apply different rates to the different uses of a property where the dominant use is not residential.  That way the concern raised by IMFO falls away.  
Ratio

AFRIFORUM

Against the definition as it has the effect that agricultural rebates contained in section 3(4) of the Act will be rescinded.  In addition the judgement in Rademan v Moqhaka Local Municipality and Others points to the fact that where there are no municipal services, there should be no rates imposed.

Department’s response

The definition for ratio is inserted to ensure certainty and transparency about what a ratio constitutes.  The rebates etc are included in the determination of the ratio so that there are no ambiguities that can be introduced through the addition of rebates after the determination of the ratio.  The provision is also meant to protect municipalities from unscrupulous property owners especially organised groupings who coerce and pressurise municipalities to extend excessive rebates to the extent that their rates approach zero.  
On the issue of the Rademan v Moqhaka Local Municipality and Others, AFRIFORUM is misleading the Committee; the case was not about non-obligation to pay rates where no municipal services are provided.  The case was about the legality of issuing consolidated bills, particularly the use of electricity as a credit control tool.  The ruling was that the use of electricity as a credit control tool is legal.  

City of Johannesburg submitted that the definition has the effect of limiting the municipality to only two cent in the Rand categories.  This submission is accepted and the proposed for revision. 
PROPOSAL TO PORTFOLIO COMMITTEE
It is proposed that the definition of ratio be revised as follows to make it clear that the definition does not limit the municipality to only two categories of property for which a cent amount in the Rand can be determined.  : 

" 'ratio', in relation to section 19, means the relationship between the cent amount in the Rand applicable to residential properties and different categories of non-residential properties: Provided that the two relevant cent amounts in the Rand are inclusive of any relief measures that amount to  rebates of a general application to all properties within a property category;"

CLAUSES IN THE BILL
Section 3(4): Removal of (4)(a) and (b)

Concern is raised about the removal of section 3(4)(a) and (b) because it is felt that the municipality will no longer consider the said matters in granting rebates to agricultural properties.  The removal of the clause is rejected. 

PROPOSAL TO PORTFOLIO COMMITTEE
The Regulations on the Rates Ratio Between Residential and Non-Residential Categories of Property prescribe a ratio between residential and agricultural property of 1:0.25.  This ratio took into account the matters in section 3(4)(a) and 9b) which are being deleted.  To retail these provisions would be tantamount to giving agricultural property a double whammy (benefit) to the detriment of other categories of property.  The said provisions preceded the implementation of the Regulations, and once the regulations (which took these matters into account) came into effect, the said provisions had to be removed.  To retain these provisions would mean that the ratio for agricultural property would have to be removed from the Regulations.  
The deletion of the provisions must be retained.  
Section 6

Salga submits that section 12 of the Municipal Systems Act must be referred to in the clause. 

PROPOSAL TO THE COMMITTEE 

That the clause be revised as follows: 

"(1)
A municipality must adopt and publish by-laws, in terms of section 12 and 13 of the Municipal Systems Act, to give effect to the implementation of its rates policy.".  
Section 14
Western Cape Office of the Premier submits that the resolution levying rates be promulgate within 60 days of the date of the resolution. 

PROPOSAL TO THE COMMITTEE
It is proposed that the revision be accepted because municipalities face challenges with respect to lack of capacity in the Government Printers which results in a delay in the publication of resolutions levying rates in the provincial gazette.  It is proposed that the clause be revised as follows: 

"(2) 
(a)
A resolution levying rates in a municipality must be annually promulgated, within 60 days from the date of the resolution, by publishing the resolution in the Provincial Gazette.
Section 16

PROPOSAL TO THE COMMITTEE
It is proposed that section 16(2)(b) is amendment to read as follows in light of the comments from stakeholders: 

2(b) “A municipality affected by a notice referred to in paragraph (a) must give effect to the notice.”

This is being done to do away with concerns about the retrospective effecting of the notice that was raised by municipalities and IMFO.  This concern is clear in their submissions.  The retrospective interpretation of the notice is as a result of the interpretation of the portion of section 19(2)(b) that is proposed for deletion.  
Section 32: extension of the period of validity of the valuation roll
There are submissions that indicate concern about the extension of the period of valuation rolls indicating that a one-size-fits-all in this respect is not appropriate.  The fact that the property markets in metropolitan municipalities is very active and that valuation rolls should be updated more frequently.  

PROPOSAL TO THE COMMITTEE
It is proposed that the status quo be retained for metropolitan municipalities (i.e. valuation roll valid for 4 years) and that the proposed extension to 5 years be applicable to category B municipalities.  

It is also proposed that in the case of both metropolitan and local municipalities, an extension of the period of validity of the valuation roll be extended by up to 2 years in the case where there is an intervention in terms of section 139 of the constitution. 
It is further proposed that in the case of both metropolitan and local municipalities, an extension of the period of validity of the valuation roll be extended by an additional year in the case where the request for an extension is initiated by the municipality.  

These revisions mean that the period of validity of the valuation roll for metropolitan municipalities will be no more than 6 years and that for category B municipalities will be no more than 7 years.  

Section 58: the inclusion of a professional associate valuer as a member of the valuation appeal board
Pierre Jean, an Emeritus Member of Parliament proposes that the proposed provision be deleted because the South African Council for the Professional Valuers’ Profession issued a notice to the effect that based on certain criteria professional associate valuers would be given a limited opportunity to apply to the council for their qualification to be converted to that of a professional valuer.  
PROPOSAL TO THE COMMITTEE

It is submitted to the Committee that the notice that was issued by the Council was in reaction to the proposed amendments.  

There is no need to delete this provision.  If indeed the Council has issued a notice allowing a once-off elevation of qualifying professional associate valuers to profession al valuer then the market will correct when provinces advertise for professional valuers and professional associate valuers to serve in VABs, then the main applicant will be professional valuers.  
Section 80: Limitation of condonation of non-compliaance with timeframes to municipalities 
There are submissions that are of the view that this limitation is improper and goes against the principles of the Promotion of Administration of Justice Act.  
PROPOSAL TO THE COMMITTEE

Retain the provisions as applying to municipalities only.  Such condonation, which experience tells us is largely with respect to the condonation of the late submission of objections is best given by the municipality and not the MEC responsible for local government.  In addition it is not the MEC’s role to handle late objections; it is the MECs role to monitor and support municipalities.  Anyway, property owners still have a window in this respect through the supplementary valuations process.  
Section 82A and section 82B
To address reporting anxiety expressed by municipalities proposals are made to the reporting provisions.  Reporting provisions are retained because monitoring and reporting are critical to the successful monitoring oversight and implementation of the Act.  

PROPOSAL TO THE COMMITTEE
It is proposed that 82A (f) to (k) be removed from this clause. These matters are addressed in section 81 and they can be sought by the Minister from the MEC in terms of section 82B.  
It is proposed that section 82B(1) be moved section  81 (as section 81(1D)(f). 

The heading for section 82B will now read as “Reporting to Minister by MECs” 

Section 90: Transitional arrangements relating to redetermination of municipal boundaries: existing rates policies
IMFO is of the view that municipal rating policies that were in force in an areas that is included into an existing area of jurisdiction should continue to exist for two financial years because alignment of the rating policies may take longer than two financial years. 
PROPOSAL TO THE COMMITTEE
To address this concern it is proposed that the clause be amended as follows:

90.
If, as a result of the redetermination of a municipal boundary in terms of the Local Government: Municipal Demarcation Act, 1998 (Act No. 27 of 1998), an area is included into the existing area of jurisdiction of a municipality during the course of a financial year, that municipality may during the financial year in which the inclusion becomes effective and subsequent financial years, until it prepares a valuation roll or supplementary valuation roll that includes such area–
(a) continue to use a rating policy and by-law that was in force in the area that has been included in its area of jurisdiction; and

(b) 
levy rates consistent with that rating policy and by-law.

The exclusion of certain PSI from rating and the related phasing in provisions contained in section 93A

A number of stakeholders, in particular, municipalities, do not support the exclusion of certain PSI from rating.  

The rating of certain public service infrastructure (PSI) such as roads, railways, airport aprons and runways, dams and breakwaters may compromise the economic and developmental objectives of the country, hence the said PSI is proposed to be excluded from rating. 

The valuation and rating of other PSI will be retained as provided for in the Act because their exclusion would result in an unfair advantage to the state owned entities in sectors that include private operators, e.g. energy, telecommunications sectors.  

In respect of PSI, the Department surveyed the 71 municipalities that value and rate PSI, of which eThekwini is one. The PSI revenue was found to constitute less than 1 percent of estimated aggregate property rates revenue for 2010/11.  

The state has to play a bigger role in driving development, especially infrastructural and economic development; that is the essence of the concept of a developmental state.  The PSI that are being excluded from rating are the drivers of development, a key imperative of the National development Plan.  

As a workable solution in light of the justified exclusion of the PSI from rating, the City of Johannesburg proposed that should the proposals to exclude certain PSI from rating be retained, that the transitional provisions be extended to five years.  
PROPOSAL TO THE COMMITTEE
The proposal to extend the transitional provisions to five years is accepted and the clause should be revised as follows: 

"Transitional arrangement: Public service infrastructure
93A. 
(1)
The prohibition on the levying of rates on public service infrastructure referred in section 17(1)(aA) must be phased in over a period of five municipal financial years, with effect from the date of commencement of this Act.

(2)
The rates levied on property referred to in subsection (1) must—

(a) 
in the first year, be no more than 80 per cent of the rate for that year otherwise applicable to that property;

(b) 
in the second year, be no more than 60 per cent of the rate for that year otherwise applicable to that property; 

(c) 
in the third year, be no more than 40 per cent of the rate for that year otherwise applicable to that property;

(d)
in the fourth year be no more than 20 per cent of the rate for that year otherwise applicable to that property; and

(e). in the fifth year, be no more than 10 per cent of the rate for that year otherwise applicable to that property”.  
Short title

Given that the Amendment Bill will not become an Act in time to become effective on 1 July 2014 for reasons of practicality as well as legal reasons (MFMA provisions about the effective date for an revisions to a tax).  Therefore the Bill, when enacted will become effective later than 1 July 2014, which means it will become effective on 1July 2015 at the earliest.  

It is therefore proposed that in the short title (clause 37) provision be made such that the entirety of the Act comes into operation on a date determined by the President by proclamation in the Gazette.  The current clause 37(2) as it is drafted should be deleted and be replaced with the following: 

37(2) “This Act comes into operation on a date determined by the President by proclamation in the Gazette.”  
The valuation and rating of mining property: Definitions and section 46
Whether there is a license is of no consequence; the valuation is guided by the use or permitted use of the property.  Disregard the land and assess income of the operations (income statements) using the capitalisation method of valuation which takes into account the net income and the business risk.  
Valuers are not in the business of valuing a right, whether it is a mining right or a gambling license.  
The submission by xxx indicates that the exclusion of mining rights and mining permits from consideration when valuing the property would mean that the mining property will not be valued as a mining property and that the fact that mining operations are taking place on the property will therefore not be taken into account.  
PROPOSAL TO THE COMMITTEE

It is submitted that the concerns raised may be valid and worth considering, because in having engaged with valuers, it has become clear that from a valuation perspective, whether there is a license is of no consequence; the valuation is guided by the use or permitted use of the property.  Valuers are not in the business of valuing a right, whether it is a mining right or a gambling license, however the rights should be considered in the valuation of the property because they have a bearing on the valuation of the property and the operations taking place on the property.  Furthermore, it appears that the proposed amendments to section 46 send out the message that the actual use of the mining property should not be considered, which is not the intention of the amendments.  The intention of the amendments is to remove legal ambiguities that have arisen in the valuation and rating of mining properties.  To the extent that the Department has not had the opportunity to engage further with valuers about the intricacies of valuing properties to which rights, licences, permissions etc apply, it is best, for legal certainty sake to remove the proposed amendments to section 46, which exclude the mining right and mining permit from being considered in the valuation of mining property.  
It is therefore proposed that the proposed provision read as follows: 
“The value of any licence, permission, or other privilege granted in terms of legislation in relation to the property.” Which retains the status quo.  

The treatment of grain silos from a valuation perspective  

Grain Silo Industries submits that silos in which grain is stored should be considered as equipment in the Act, and there not be valued and therefore not be subject to property rates.  
PROPOSAL TO THE COMMITTEE 

It is proposed to the committee that the proposals made by Grain Silo Industries not be accepted because based on the reading of section 46(3)(b), silos are equipment and therefore they are not to be considered in valuing a property.  There is therefore no need to specify silos in section 46 of the Act.  The problem is in and implementation, not in the inclusion of silos in section 46.  Silos are what are deemed “equipment that is process related, which includes process related items found in special purpose industrial [structures]” which silos are.  
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