RENTAL HOUSING AMENDMENT BILL [B56-2013]
SUMMARY OF SUBMISSIONS RECEIVED

Introduction

The table below provides consolidated submissions towards the Rental Housing Amendment Bill [B56 – 2013]. Parliament sent out an invitation for the public to contribute their views on the amendment of the Bill on the 22 November 2013, with the due date that was set for the 13 December 2013. However, an extension was granted as some of the submissions were received during the month of January 2014. A total of eight submissions were received, mostly from organisations or institutions. Issues that are prominent from the submissions are on: Arbitrary evictions and rights of the Landlord in cases where the tenant does not honour their monthly payments on rentals. Submissions focus more on the issues of rights and obligation, norms and standards, composition of the tribunal, as well as the appeal body. 
	Stakeholder
	Section
	Input 

	Carolinne Parsons :Just letting Roodepoort
	Section 1A
	· Section 1 A – Proposed Amendment Reads: ‘arbitrary eviction’ includes depriving a tenant of occupation of a dwelling, without an order of court made after considering all the relevant circumstances

· Clarification is required in order to understand what “arbitrary eviction” means exactly, what steps and processes will need to be followed.

· To whom does one submit the request with all supporting documentation for said arbitrary eviction order?

· If the submission is to be to the Housing Tribunal it is imperative that a hearing must be granted, which both parties(landlord/landlord duly authorized person and tenant) must attend, within 3 weeks from date of submission for a hearing and no more than one month from date of submission by the landlord/landlord duly authorized person.

· In the event an arbitrary eviction order is issued a period of 7 working days must be granted to the tenant to vacate.

· What if the tenant does not vacate if the arbitrary eviction order is granted and the 7 days have passed?

· Does the landlord/landlord duly authorized person approach a higher court or would the order issued by the Housing Tribunal be sufficient for the Sherriff of the Court to act and evict?



	
	Section 4A - 3: Rights and obligation of tenants

The tenant be refunded the deposit (including Interest) within 7 working days of the property being vacated and inspected, no damage has occurred and there is no last and/or second last month’s water, electricity, refuse, sewerage accounts payable by the tenant.

The tenant be refunded the deposit (including Interest) within 14 working days of the property being vacated and inspected and were repairs are required and there is no last and/or second last month’s water, electricity, refuse, sewerage accounts payable by the tenant.

The tenant be refunded the deposit (including Interest) within 21 working days of the property being vacated and inspected and were repairs are required and there is last and/or second last month’s water, electricity, refuse, sewerage accounts payable by the tenant


	· In the majority of cases municipalities, body corporate and Sectional Title Management companies do not send out services accounts within the 7 or 14 day time frame specified in the act currently.  The fact that rental agencies must settle these accounts from tenants deposits before refunding cause agencies in most cases not to be able to comply with the act.

· Entry Inspection – that it be compulsory that the property be inspected (empty) by the tenant and landlord/landlord authorized person prior to occupation
· If the tenant fails to attend the inspection at the agreed upon time and fails to inspect the dwelling in the presence of the landlord tenant as contemplated in this subsection, is deemed to be an acknowledgement by the tenant that the inspection (the landlord must then provide the tenant with a copy of the inspection as well as photo’s of damage and general condition to establish cleanliness, which have a date on within 24 hours)  notes and photo’s are a true and accurate account of the dwelling’s  good and proper state of repair and the landlord will have no further claim against the tenant;



	
	Section 4 (a) – 8 
	· Agencies incur costs in order to collect rentals and arrears from tenants.

· This section does not allow for reasonable administration fees such as telephone calls, letters being drafted, staff driving to the property to establish if the tenant is still living there and so forth.



	Assessment Centre for Estate Agents
	Sect 1 (a) arbitrary eviction:   
	· Much clarification is required with regard to this addition.   Who can deprive a tenant of occupation and after what procedure?



	Pam Golding Properties
	4 (b)(1)“The Landlord must provide a Tenant with dwelling that is fit and suitable to live in, as well as maintain the existing structure of the dwelling and where possible facilitate the provision of utilities to the dwelling
	· “A dwelling must be fit and suitable to live in”, there is no definition of what this means? 
· “Maintain the existing structure of the dwelling” is subjective and could lead to disputes between Landlords and Tenants as it invites unnecessary uncertainty, discourse and possibly litigation and costs. 
· “Where possible facilitate the provision of the utilities to the dwelling” what does this mean and what are the boundaries and extent of the Landlord’s requirement (financial and otherwise) under this provision? What are the utilities that are referred to? -  It is suggested that the utilities be defined

	
	Sec 5: “the Landlord must reduce the lease entered into between himself or herself and the Tenant to writing”.


	· What would the parties’ position be if there is no written Lease Agreement, i.e. would the verbal lease not be recognised? 
· And as a consequence would the Landlord and Tenant not be afforded their rights and protection provided for in the Rental Housing Act and by the Rental Housing Tribunal and / or under common law where it is permissible?



	
	Sec 7 Composition of Rental Tribunals
	· There is a new requirement that “at least one and not more than two” persons on the Tribunal shall have “legal qualifications and legal expertise”. 
· Recommendation: It is essential that these attorneys be suitably experienced and knowledgeable in residential leasing matters and well versed in all the Acts relevant thereto. 

	
	4B (5)(a) Failure of Landlord to fulfil His Or Her Obligations
	· In terms of the Bill it will be offence for the Landlord to fail to fulfil his or her obligations under the Act.  This is a harsh sanction when taking into consideration that it is generally Landlords that have to deal with a Tenant’s breach of the Lease.  Why is this harsh sanction introduced?

· Is it not also an offence if a Tenant fails to pay rent in terms of a legal contract and should there not be a similar sanction for Tenants, dealing as harshly with them as it is intended to deal with Landlords?



	Assessment Centre for Estate Agents
	Sect 4B (5) Joint inspection within 3 days and 


	· Not enough time.   Needs to be longer to give a tenant the opportunity of repairing damages.

· What practically does this mean taking into consideration the difference between a shack with no facilities and a house in an up market suburb?   Better guidelines are necessary.

· Maintain the existing structure: Whilst it is already incumbent on a landlord to maintain the structure of the property, what further is envisaged in this clause?   Damage caused by tenants must be repaired or funded by them as it cannot be the landlord’s responsibility to be forced to maintain a dwelling that a tenant has damaged.   This gives a tenant an extra reason not to pay rent, something which is already a problem.  



	The Banking Association of South Africa
	Section 4B
	· The institution is of the view that these clauses within the Bill need to be more specific if they are to provide definitive guidance to financial institutions, tenants and the legal fraternity alike e.g. more information is needed on what the expectations/requirements are of a financial institution, a curator, the rights of a tenant and the obligations of a mortgagee.

· Submit that in addressing these areas, that specific reference to parts of the legislation that affect insolvent and deceased estates be made and that at the same time Amendments to these Acts also be made so as to align them to this Bill.

	Legal Resource Centre
	Section 4A and 4B Rights and Obligations
	· The organisation supports the proposal to require landlords to “reduce (a) lease entered into between himself or herself and the tenant to writing”. We would encourage the committee to consider articulating the specific consequences of non-compliance with this requirement. We make this suggestion because we do not want leases rendered invalid based on this provision. We are concerned, however, that it may not be enforced effectively if there are no serious consequences for failure to comply with this requirement.

· The organisation therefore encourage the committee to consider making a landlord’s failure to reduce a lease to writing an offence in terms of section 16 of the Act



	
	Sec 5 :  Written leases
	· Easily 50% of leases are verbal.   Does this proposed amendment mean that these tenants and landlords lose their rights if a written lease is not in place?   Common law will recognise a verbal contract between two parties and I believe it is imperative that the Rental Housing Act recognises verbal contracts

	SALGA
	Sec 5: establishment of rental housing tribunals in Provinces and also the establishment of Rental Housing Tribunal Information Offices in Municipalities
	· According to the principal Act, provinces may set up Rental Tribunals (but are not required to) and, similarly, municipalities are not required to establish a Rental Housing Tribunal Information Office (RHIO).
· However, the Amendment Bill requires all provinces to establish Rental Tribunals (if they have not already done so) and also compels every municipality to set up a RHTIO. Municipalities have thus expressed concern about the costs of associated with establishing and operating such an RHTIO.

· However, sec 5 states clearly that the Department will incur the costs associated with the implementation of the Act, including publication of the Bill for public comments, information sessions, and translations. 

· Section 3 of the principal Act is being amended to stipulate that the National Department will be responsible for developing and funding programmes to train those municipal officials who are appointed or designated to carry out duties pertaining to the RHTIO (Section 3(5)).



	Assessment Centre for Estate Agents

	Rights and obligations of tenants:  (8)  
	· A tenant is liable for rental and other costs - clarification needed here.   Currently other costs are a gray area and these needs to be more definite.



	
	Sect 9 (b):  Not more than two persons with legal qualifications etc
	· Those legal persons must have had some experience in property or rental matters as general legal experience is insufficient.   Rulings are affected by legal persons who are ignorant of property rentals and property law.



	
	Sect 13(e)(c)  Interest on debts
	· Interest on debts needs further clarification as there are legal implications

	
	Sect 15.1 F(b) Determining of rental escalation amounts and amount of deposits
	· There is reluctance on the part of property owners to venture into the ownership of residential property as a result of the huge amount of legislation imposed.   A proposed determining of escalation of rental would further deter investors, something the government must become aware of.   Rental stock is in short supply and investors need to be encouraged not discouraged. 

· The main reason for deposits is to ensure that a landlord is insured against damages to his property.   Once again landlords should be encouraged by knowing that they too are protected by damaging tenants who frequently do not pay rent and leave much damage.  

· Failure of a landlord to fulfil his obligations: All cases in this regard can be referred to Rental Tribunals who will investigate anything untoward.   What rights does a landlord have if his tenant has not paid rent?   The landlord is expected to maintain his property and pay for all services in spite of a tenant who damages the property and refuses to pay for services.   This is can be regarded as an unfair practice!



	Legal Resource Centre
	Section 7: Establishment of rental tribunals
	· The figures establish that there is high demand for the services that Rental Housing Tribunals can provide and that these Tribunals have proven effective in resolving disputes. We therefore support the Bill’s proposal to amend section 7 of the Act to require MECs in each province to establish Rental Housing Tribunals within a year of the commencement of the Act.

· Given the vital role that Tribunals are beginning to perform, we encourage the Committee to consider steps to ensure that Tribunals are independent from Provincial departments. This is especially important as the landlord will often be a public institution, leading to potential perceptions of bias. This will partly entail that ensuring that Tribunals are not dependent on departments for facilities.
·  

	
	Section 9 of the Act: currently requires that a Tribunal consist of not less than three and not more than five members.  The Bill changes this from four to seven members and allows the Tribunal to function as two committee with at least three members each.
	· The organisation would therefore encourage the committee to consider reconfiguring the minimum requirements to reduce the number of members required for the Tribunal to function. We submit that, with the introduction of the protections of the accessible appeals process, there will be cases that will only require one member to hear the complaint. More complex cases may require a greater number of members

· The organisation encourages the committee to cost the financial consequences of requiring Tribunals to have three or more members versus allowing a single member in some cases to consider whether this is a meaningful concern.

· In this regard, the organisation encourages the committee to consider the model of the Commission for Conciliation, Mediation and Arbitration (CCMA). The CCMA empowers a single Commissioner to hear labour disputes. These rulings may then be appealed at the Labour Court under established circumstances.

The organisation also submits that, given the large workloads Tribunals should expect, that Tribunals should seek to appoint full-time members. We encourage the committee to consider making this a requirement for appointment to Tribunals.



	The Banking Association of South Africa
	Section9: Tribunal representation
	· The way in which this section is written provides  balance for a Tribunal consisting of three members, but it does not do so for Tribunals where there are more than three members as section 9.(b)(i),(ii) and (iii) state “at least one but not more than two shall be persons …”

· Recommendation: If the Committee wishes to create a balance between rental matters, consumer matters and legal expertise (which we believe is crucial), we recommend that section 9.(b)(i),(ii) and (iii) be amended to read “... one third shall be persons…”.

	
	Section 15: 
	· In terms of the proposed amendment to this section (sub-section (a) (1)), “the Minister may make regulations…” This contradicts sub-section (g) (3) of this section, as this sub-section compels the Minister to issue regulations within 12 months of the commencement of the Amendment Act.
· Recommendations: The wording for sub-section (g) (3) should read “the Minister may make regulations…” 

· Sub-section (a) to read “The Minister may make regulations after consultation with the relevant parliamentary committees and every MEC, together with inviting public commentary/consultation, by publishing draft regulations for commentary for a 30 day notice period. Thereafter the regulations will be promulgated by notice in the Gazette…”



	
	Section 15, sub-section f(b)
	· Sub-section f(B) suggests that the Minister may seek to introduce rent control as the regulations will provide for “the calculation method for escalation of rental amounts and the maximum rate of deposits which may be payable in respect of a dwelling

· The organisation states that, whilst it is supportive of the need for the poor, the aged and the vulnerable to enjoy a level of state protection, this should not be at the expense of the private rental sector.

· Recommendation: We submit that all tenant biased sub-sections be removed from the draft Rental Housing Amendment Bill, but that these important principles should rather be effected through amendments to the Social Housing Act 16 of 2008.

	Pam Golding Properties
	The Bill (amendment of section 15 of the principal Act, 15.1 F (b) appears to introduce a calculation method for the “escalation of rental amounts” and the “maximum rate of deposits which may be payable in respect of a dwelling”. 
	· This is unnecessary and interferes with the concept of a “free market”, where supply and demand regulates the market. 
· To interfere with this concept would no doubt alienate residential buy to let Investors and lead to a decrease in rental housing available, in a market where there is already an acute shortage of rental homes.
· Recommendation: A Landlord needs to be sufficiently covered against the risk of damages caused to his or her property (including non-payment of rental), hence deposits are taken. This deposit amount is negotiated and agreed and should not be capped or regulated.



	Rental Housing Tribunal – Western Cape
	Sect 17A  Appeal Process:   
	· This process will further delay the repayment of deposits to tenants who have been taken advantage of by unscrupulous landlords.   Generally a case takes far longer than 90 days to resolve and with an appeal, it will delay the process to an even longer period.   It will give the party who has lost the opportunity of delaying the repayment of whatever a cast iron excuse to either delay repayment after a ruling or not pay at all.   



	Legal Resource Centre
	Section 17: Appeals
	· The organisation notes that currently, section 17 of the Act only allows for appeals of Tribunal decision by bringing decisions under review before the High Court within its jurisdiction. Given the prohibitive costs of such a review, this provision renders justice inaccessible for many. 

· The organisation therefore supports the Bill’s creation of a dedicated, easily accessible and low-cost body to hear appeals.

· It is submitted that the committee should require members of the appeal body be fit’ and proper persons. The committee should also consider an appointment process for appeal body members that matches, or is more rigorous, than that of Tribunal members. This would entail appointment by the MEC or a similarly accountable figure

· The organisation also suggest that the committee establish that this appeal body be constituted by a minimum of three members. It is submitted that allowing a single adjudicator to overturn the decision of a full sitting of a Tribunal would not be in the interests of justice, especially of the adjudicator is appointed by the secretariat.

· The organisation suggests the deadline for the appeal process be imposed
· The organisation therefore encourage the committee to require the Minister to publish the appeal guidelines for public comment and to promulgate them within 12 months of the commencement of the Rental Housing Amendment Act, 2013, similarly to the Bill’s requirement that the Minister publish the regulations required by section 15 within 12 months of commencement.

· The organisation encourages the Committee to require provinces with existing Tribunals to establish appeal bodies within 12 months of the commencement of the Bill. Provinces that are establishing tribunals for the first time should be required to establish appeal bodies at the same time they establish the Tribunals. 

	
	Section  17A(3) Appointment of adjudicators
	· How many adjudicators are to be appointed/ What is the situation if the adjudicators having been appointed are not able to reach consensus



	
	Section 17A(5) Appointment of adjudicators
	· Cannot be supported.  Such a suspension leaves the parties in a limbo.
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