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SUMMARY OF WRITTEN SUBMISSIONS:  STATE ATTORNEY AMENDMENT BILL, 2013 
[B52 – 2013]
	PROVISION IN QUESTION
	NAME OF COMMENTATOR
	SUBMISSION/RECOMMENDATION
	RESPONSE

	Proposed substitution of section 1 


	Cape Bar Council

(“CBC”)


	The Bill proposes to transform the central office and branches into offices of equal standing, and allows the Minister to create additional offices.  The amendment will enhance the status of the existing branches.

Recommendation: Supported 
	Noted. 

	Proposed substitution of section 2

Proposed new section 2(1)


	Cape Bar Council


	(a) The Cape Bar Council (“the CBC”) points out that section 57(3) of the Attorneys Act, 1979, provides that every State Attorney shall be a member of every law society.  This being the case, the Solicitor-General (“the SG”) will be a member of every “regional society” (law society), which, in turn, highlights the importance of the fact that the SG must be a practising attorney. However, the Bill does not explicitly deal with the removal of the SG or State Attorneys.

Recommendation:   It should be made clear that  any appointment to one of these positions terminates automatically if the person loses the right and entitlement to practise as an attorney whether temporarily or permanently.

(b)  This subsection states that the SG is subject to the control, direction and supervision of the Minister.  Ministerial control, as suggested in this subclause, is overbroad.  Ministerial control should not be permitted to interfere in any attorney’s primary responsibility to his or her client, which would include the protection of confidentiality and providing proper advice.  Ministerial control should also not interfere in the rights of client departments to assess when a matter should be initiated or defended, or whether to appoint counsel.   It is also notionally possible that different offices may represent competing spheres of government or organs of state.  It will compromise the judicial process if the Minister exerts direction and supervision of the attorneys involved in a matter.  

Recommendation:  The CBC is strongly of the view that the Minister’s control should extend to the administration of the office of the SG and that of the State Attorneys throughout the country, but should not extend to the direction and supervision over matters handled by the SG and State Attorneys’ offices.  This must be made clear in the Bill.
	(a)   If the SG or a State Attorney is removed from the roll of attorneys, it is suggested that his or her appointment as SG or State Attorney would lapse by operation of the law.  However, it could do no harm to insert a provision as suggested.  This would be in line with the approach adopted in the Legal Practice Bill, for instance section 11 thereof which provides as follows:

“Termination of office



11.
(1)
A person 
ceases to be a member of the 
Council when that person—


(a)
is no longer eligible in terms 


of section 8 to be a member;


(b)
resigns; 


(c)
is removed from office in 

terms of section 12; 


(d)
in the case of a legal 


practitioner referred to in 

section 7(1)(a), ceases to be 

a practising legal practitioner, 

for whatever reason;  or
(e)
is appointed as a judicial 

officer.”.
The CBC states that the SG will be a member of every “regional society”.  This statement and the wording used seems to suggest that the CBC is referring to the situation envisaged in the Legal Practice Bill.  If that is the case the CBC is incorrect.  Section 57 of the Attorneys Act, 1979, deals with membership of law societies by attorneys.  All attorneys must, at present, be a member of one of the four provincial law societies and State Attorneys are members of all four of these societies.   The Legal Practice Bill does not perpetuate this concept.  There is no compulsory membership of a law society.  The Legal Practice Bill requires all legal practitioners, including State Attorneys, to register (enroll) with the Council.  They will therefore fall under the jurisdiction and code of conduct of the Council.  In terms of clause 33(4) of the Legal Practice Bill, removal of an attorney’s name from the Roll of Legal Practitioners precludes that person from continuing to practise an attorney.   
(b)  It should be noted that the existing section 1 of the State Attorney Act, 1957 (the Act), which is being substituted, established the office of the State Attorney, also under the control of the Minister.  The provision of legal services to Government falls within the mandate of the Minister.  It follows that the person appointed to head State Legal Services should be under the control and supervision of the Minister.  This control and supervision, when it is converted into policy and, in turn, into directives and standards, as envisaged in proposed new sections 3(4) and 3A(1)(c), respectively, will have to recognise the issues being raised by the CBC.  The control and supervision, in other words, will have to take into account the ethical norms and standards in the attorneys’ profession when it comes to conflict of interests, client/attorney privilege and the like.  The control and supervision, the policy and policy directives and standards may not and will not override this body of the law.  State Attorneys, as indicated above, will also fall under the jurisdiction and Code of Conduct of the Council and will have to observe the rules laid down therein.  It is envisaged that, in the application of these new provisions, a certain amount of flexibility will have to be built in to accommodate these realities.  Moreover, see proposed new section 3(5) which requires the policy to be made by the Minister, to be approved by Cabinet.  This requirement has been inserted in the Bill precisely to ensure that all Government departments at national and provincial level have a say in how to deal with the issues at hand.    

	Proposed new section 2(2)
 
	Cape Bar Council


	An SG will be appointed for a term of five years, which may be extended by the Minister for any further period.

Recommendation:  It is suggested that any extension of an appointment in such a senior and important position should be subjected to rigorous performance scrutiny and that the SG and the Minister must conclude a performance agreement upon any appointment or extension.
	Proposed new section 2(1) indicates that the appointment will be subject to the laws governing public service. Chapter 4 of the  Public Service Regulations requires persons appointed to senior positions such as that of the Solicitor-General to sign a performance agreement.

	Proposed new section 2(3)

	Cape Bar Council


	(a)   It may be practically difficult for the Minister to bear the primary responsibility for the appointment of all professional and support staff in the State Attorney offices.  Although the Minister may, in terms of clause 2(4), delegate his or her powers to the SG, it remains a concern that all appointments will be done centrally and at a high level.
Recommendation:  The Minister and the SG should retain the power to determine the number of professional and support staff necessary in an office, but the State Attorneys, as head of offices, must be primarily responsible for the appointment of particular people to available positions in their offices.

(b)  The Minister makes an appointment “after consultation” with the SG.  Although this means that the Minister must consult the SG, he or she need not reach an agreement with the SG.  The Minister retains broad responsibility of making appointments.

Recommendation:  The CBC suggests that such appointments be made on recommendation of the SG or “in consultation” with the SG.
	(a) and (b). The Act already makes the Minister responsible for all appointments in the Offices of the State Attorney.  Even if the Minister is required to make appointments “after consultation” the Minister will have to give proper consideration of the views of the SG.

	Proposed new section 2(7)
	Cape Bar Council


	This subclause provides that persons appointed in terms of subsection (3) or deemed to have been appointed in terms of subsection (6) may be required to perform additional functions determined by the Minister.

Recommendation: The reference to persons appointed in terms of subclause (6) should be limited to subclause (6)(b) because subclause (6)(a) relates to the SG and additional functions for the SG are already specifically covered in proposed new section  3A(2)(b).


	Proposed new section 1 establishes offices of State Attorney and the existing office in Pretoria is deemed to be established in terms of this section, and it is established as one the offices of the State Attorney.  In terms of proposed new section 2(3), the Minister may appoint State Attorneys as head of the State Attorneys offices, including the office in Pretoria.  The  current State Attorneys who are in charge of the offices in Pretoria and other branches are, in terms of proposed new section 2(6)(a), deemed to be appointed in terms of subsection(3).  Proposed new section 2(6)(a) therefore refers to the heads of the offices of the State Attorney and not the Solicitor- General who will be appointed in terms of proposed new section 2(1) as an executive officer of all offices of State Attorney. 

	Proposed new section 2(8)

	Cape Bar Council


	The Bill does not deal with the remuneration of the professional staff, other than that they should be remunerated. It is also not clear whether the OSD will continue to apply or whether it will be exempted.

Recommendation:  Consideration should be given to adding a provision that specifies that the level of remuneration of professional staff in the offices of the State Attorney are not based on the ordinary Public Service scales,  but will be determined by the Minister in consultation with the SG.
	The SG and State Attorneys are appointed subject to the laws governing the public service.  There is no need to specify this aspect as suggested by the CBC.  The Bill retains the current position as set out in the Act (See current section 2(2) which is incorporated in proposed new section 2(5) of the Bill).

	Proposed substitution  of section 2 (Proposed new section 2(1), 2(2) , 2(3), 2(4) and 2(7)) 
	Western Cape Government


	The Western Cape Government supports the comments of the Cape Bar Council in respect of the proposed new section 2(1), 2(2), 2(3), 2(4) and 2(7).
	(See the responses in respect of the CBC as set out above).

	Proposed substitution of section 3
(Proposed new section 3(1))

	Western Cape Government


	The functions of the offices of State Attorney are unclear.

Recommendation:  The subclause should expand on this aspect.
	It is not clear what the Western Cape Government has in mind.  The functions of State Attorneys’ offices are currently found in section 3 of the existing Act, which broadly mandate the State Attorney to act on behalf of Government.    The proposed new section 3 is based on this existing provision.   It is, however, suggested that the reference to “parliamentary agents” and the proviso relating thereto in this subclause, be deleted.  Similar sentiments were expressed by the Portfolio Committee when the Department briefed the Portfolio Committee on the Bill on 11 November 2013.

	Proposed new section 3(2)

	Western Cape Government


	The capital letter “A” after the words “Minister of Justice and Constitutional Development and the” should be in lower case for the sake of consistency with other references  in clauses 3(3), 5(2) and 5(3).
	Noted.  It is, however, suggested that the reference to the South African Railways and Harbours Administration in this subclause and proposed new section 3(3) be deleted.  The State Attorney does not render legal services to this institution or its successor any more.

	Proposed new section  3(4) and 

insertion of new section 3A(1) (c)

	Cape Bar Council


	The Bill requires that the policy determined by the Minister in terms of section 3(4) and  directives and standards issued by the SG in terms of section 3A(1) must be observed by all persons appointed in the offices of the State Attorney.  The courts, having recognised the value of policy documents guiding the exercise of discretionary powers and complex processes,  have also cautioned that policies cannot be applied inflexibly and have to be distinguished from “legally binding enactments”,  and they “do not create obligations in law“.  A requirement that the policy documents and directives be observed would amount to an attempt to raise the dictates of the policy and directives into a form subordinate legislation.

Recommendation: It should be made clear that the policy and the directives must be considered but that the attorney involved retains a discretionary power to act differently in a particular case.  Given that the policy will deal with significant matters such as briefing of advocates, outsourcing work or initiating or defending a matter, the policy should be sufficiently flexible to ensure that attorneys act in the best interest of client departments or authorised officials.  Flexibility may be achieved by requiring the attorney to “have regard to” or “take account of” the policy or the directives without being obliged to follow their terms.  The policy and directives should not be allowed to trump the client’s choices.  As regards the need to determine national standards in respect of some issues to be covered in the envisaged policy, the Bill should rather require that these aspects be covered in the regulations.
	See the responses in respect of comments of the CBC regarding proposed new section 2(1).

	Proposed new sections 3(4) and  3A
	Western Cape Government
	The Western Cape Government supports the comments of the Cape Bar Council in respect of proposed new sections 3(4) and 3A.
	See the responses in respect of comments of the CBC regarding proposed new section 2(1).

	Proposed new section 3A
	Western Cape Government


	The Bill must clarify the decision-making powers of the Solicitor-General and the State Attorney.


	It is not exactly clear what is meant.  However, see the responses in respect of comments of the CBC regarding proposed new section 2(1).

	Proposed new section 3A(4)(b)
	Western Cape Government


	This is problematic because it does not take into account the fundamental difference between delegation and assignment.  Assignment entails a complete hand over of authority while delegation envisages the power to overrule any decision made by the delegatee.  

Recommendation:  The subsection should be amended to reflect the distinction.  The reference to assignment should be deleted or the clause should clarify that the Solicitor-General will only retain the delegated power or function.
	 Noted.  It is suggested that the reference to assignments be deleted.

	Proposed new section 6(2) and 6(3)

	Western Cape Government
	The Stamp Duties Act was repealed in 2008 and the reference to it should be deleted.


	There is no reference to the Act as such but the payment of a stamp duty.  If the payment of the stamp duty fell away on repeal of the Stamp Duties Act, the reference to stamp duties can be ignored.  The Bill is intended to tamper as little as possible with the Act but rather to facilitate the appointment of the SG.  This issue can be dealt with when the Act is reviewed in its entirety, as planned.

	Proposed new section 8(3)

	Western Cape Government
	It may be advisable to add that the State Attorney is not divested of any power or function which he or she delegates in terms of this section.
	It might be prudent to do as suggested.

	GENERAL SUBMISSIONS AND RECOMMENDATIONS



	General Comments

(a) Tagging of the Bill

(b)  Definition of “Minister” needed


	Western Cape Government
	(a) The Bill provides for the appointment of the Solicitor-General, State Attorneys and other employees of the offices of State Attorney.    It also provides for the powers and functions, certain terms and conditions of employment relating to these positions.  It appears that the Bill falls within the ambit of section 197 of the Constitution of the Republic of SA and should be tagged as a section 76 Bill.   Section 76(3)  of  the Constitution states that the Bill must be dealt with in terms of  the procedure established by  subsections (1) and (2) if it falls within  a functional area listed in Schedule 4 or provides for legislation envisaged in any of the listed sections  and section 197 is included in that list. 

Recommendations:  The Bill must be tagged as a section 76 Bill.

(b)  The term “Minister of Justice and Constitutional Development” appears numerous times in the Bill.

Recommendation:  Insert a definition of “Minister” in the Bill which will refer to the “Minister of Justice and Constitutional Development”, then a term “Minister” must be used in the Bill to avoid reference to the lengthier term.
	(a)  Noted.  Soon after the Bill was introduced into Parliament, the Department engaged with the Parliamentary Law Advisers to reconsider the matter.  An opinion was also obtained from the Office of the Chief State Law Adviser which also does not agree with the view of the Parliamentary Law Advisers.  
(b) The Department did consider this when drafting the Bill but there is no definition provision in the Act at present.  As indicated above, the Bill is intended to tamper as little as possible with the Act but rather to facilitate the appointment of the SG.


