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The Chairperson: Portfolio Committee on Human Settlements
P.O. Box 15

CAPE TOWN
8000

Dear Honourable Beauty Nomhle Dambuza

RE:
PRELIMINARY COMMENTS ON THE RENTAL HOUSING AMENDMENT BILL
1. INTRODUCTION

The South African Local Government Association (SALGA) is an association of 278 municipalities with its mandate derived from section 163 of the 1996 Constitution of the Republic of South Africa. This mandate defines SALGA as the voice and sole representative of local government. To that end, SALGA interfaces with Parliament, the National Council of Provinces (NCOP), Cabinet as well as Provincial Legislatures.

Our role as SALGA, in line with our constitutional and legislative mandate is to:

· Represent, promote and protect the interests of local government;

· Transform local government to enable it to fulfil its developmental role;

· Raise the profile of local government;

· Ensure full participation of women in local government;

· Perform its role as an employer body;

· Develop capacity within municipalities

This submission should be understood within the context of SALGA’s mandate and role as outlined above.

2. PURPOSE OF SUBMISION

The purpose of this written submission is to provide input to the Portfolio Committee on the Rental Housing Amendment Bill, so as to ensure that the Parliamentary processes to consider the Bill are also informed and guided by the views of organised local government. The Rental Housing Amendment Bill introduces changes to the Rental Housing Act, 1999 (Act 50 of 1999) as amended by Act 43 of 2007 (referred to in this submission as the principal Act).
We would like to express our appreciation for the opportunity to provide input into the development of this Bill. As the representative body of local government in the Republic, any proposed legislation that has a bearing on the delivery of human settlements, and rental housing in particular, will naturally have implications for municipalities. The input from SALGA on behalf of municipalities should therefore be considered before any such legislation is finalized. It should also be noted that the input provided by SALGA must not be construed as substituting any input that you may have received directly from individual municipalities.

3. WRITTEN SUBMISSION AND COMMENTS ON THE RENTAL HOUSING AMENDMENT BILL 2013
The following comments and questions are based on a preliminary analysis of the Bill. Given the tight timeframes, we have been unable to solicit input from all our member municipalities through our regular governance structures.

3.1 Potential cost to municipalities

According to the principal Act, provinces may set up Rental Tribunals (but are not required to) and, similarly, municipalities are not required to establish a Rental Housing Tribunal Information Office (RHIO). However, the Amendment Bill requires all provinces to establish Rental Tribunals (if they have not already done so) and also compels every municipality to set up a RHTIO. Municipalities have thus expressed concern about the costs of associated with establishing and operating such an RHTIO.
However Section 5 of the Memorandum on the Objects of the Rental Housing Amendment Bill, 2013 is intended to directly address and alleviate these concerns. It states clearly that the Department will incur the costs associated with the implementation of the Act, including publication of the Bill for public comments, information sessions, and translations. 
Furthermore, Section 3 of the principal Act is being amended to stipulate that the National Department will be responsible for developing and funding programmes to train those municipal officials who are appointed or designated to carry out duties pertaining to the RHTIO (Section 3(5)).
Section 3 of the principal Act is further amended to include a requirement that provincial departments must assist local municipalities who have not been accredited to Level 3 (or assigned) the housing function, in establishing a RHTIO (subsection 6). This will mean that in the immediate future, only those six Metros who are set to be assigned the housing function in 2014, will be compelled to cover those costs themselves.

Finally, the Amendment Bill does extend the requirement to set up RHTIOs to all municipalities, it also acknowledges that low-capacity municipalities may not be able to hire a new person or designate a full-time post to the RHTIO. Section 14 (1) is changed to allow for local municipalities to combine the functions of the RHIO with an existing office. 

3.2 Linkages with other courts

Our analysis of the Amendment Bill raises some questions with regard to the relationship between the Rental Tribunal and other courts. According to the Amendment Bill, in evictions-related cases, the Tribunal must refer the matter to a competent court within 30 days of receipt of the complaint. The insertion of this time limit for evictions cases will potentially be relevant to municipalities seeking means to evict tenants from municipally-owned rental housing. The implication of this clause is that the Rental Tribunal will not be hearing any evictions-related cases, as it must refer them on to another court. 
Subsections (9)-(13) of Section 13 speak to the relationship between the RHT and the regular courts. According to the Act, a Court may refer a rental housing matter to the Rental Tribunal. Further, any ruling of the RHT is made an order of the court. A potentially problematic scenario arises: A tenant takes a complaint to the RHT, which hears the matter and makes a ruling, which the tenant objects to. If the tenant then goes to the Court, and if the Court is sympathetic to the tenant, could the Court then make a ruling which trumps the earlier RHT ruling? 

3.3 Applicability to Municipality as Landlord

Notably, under the definition of ‘landlord’ provided in the principal Act, a municipality, Social Housing Institution or provincial department which leases residential units are all landlords. 

The principal Act permits any tenant, landlord or group of tenants or landlords, or interest group to lodge a complaint with the Tribunal. Does this include the municipality itself (i.e. as an ‘interest group’ or as a landlord?).
3.4 Regulations issued by Minister

Importantly, the Amendment Bill changes the principal Act so that the Minister—not the MEC—may make regulations related to the Act (Subsection 1 of Section 15). The Minister must first consult the relevant parliamentary committee and every MEC (presumably via MINMEC). Those regulations may relate to ‘unfair practices’ (as per Section 15(1)f) which include: 

· Changing of locks

· Deposits

· Damage to property

· Demolitions and conversions

· Eviction

· Forced entry and obstruction of entry

· House rules

· Intimidation

· Issuing of receipts

· Tenants committees

· Municipal services

· Nuisances

· Overcrowding and health matters

· Tenant activities

· Maintenance

· Reconstruction or refurbishment. 

Furthermore, the Amendment Bill inserts a paragraph into Subsection 1 of Section 15 of the principal Act which empowers the Minister to also issue regulations which:  “relate to norms and standards that are aligned to the policy framework set out in Section 2(3), in relation to: 

(i) Terms of and conditions of the lease

(ii) Safety, health and hygiene

(iii) Basic living conditions including access to basic amenities

(iv) Size

(v) Overcrowding; and 
(vi) Affordability

Provided that such norms and standards may be set per geographical areas to avoid unfair practices particular to that area.”
The meaning of the clause on geographical areas is unclear. Does this subsection give the National Minister powers to set different norms and standards for rental housing for any and all geographical areas in the country? (The size of such geographical areas is not specified). This could theoretically result in one standard for safety in a particular neighborhood in Cape Town, and another safety standard for an informal settlement in Welkom. Or different safety standards for different areas within the same municipality. 

Not only does this raise serious equity concerns across provinces and cities, it is also problematic because a municipality is much better suited to make individualized norms and standards appropriate to communities in its jurisdiction, than the National Minister. Its further noted that the Amendment Bill does not require that the Minister consult with municipalities before issuing these regulations.


Notably, the Minister only has 12 months after the commencement of the Rental Housing Amendment Act to issue such regulations. This short timeframe is problematic for two reasons. The scope of the potential regulations is very wide—ranging from safety standards to rent limits—and the likelihood of sufficiently researching, developing and gaining consensus on such technical and controversial issues within one year is unlikely. All municipalities should be consulted on regulations which stipulate fire safety standards for backyards in their jurisdiction, for example.  Second, given the dynamic nature of the rental market—especially the informal market—such regulations should not be a once-off exercise. The Amendment Bill should include provision for the regulations to be updated from time to time.
As a final comment on the issue of regulations: if the power to make regulations switches to Minister instead of MECs, what happens to any regulations which have already been issued by MECs? Are they still in place, or will they be replaced by the regulations which the Minister is compelled to issue within the year?

3.5 Applicability to backyarders
In the principal Act, the definition of a dwelling includes a hostel room, shack, room, or outbuilding. Therefore the Act will theoretically apply to backyarders in both formal and informal dwellings.  Notably, the principal Act and the Amendment Bill do not specifically mention backyard dwellings and certainly avoid explicit inclusion of this sector. And there is no mention of the words ‘formal’ or ‘informal’ in Section 2(1)a(i) which speaks to the objective to “improve conditions in the rental housing market”. However the definitions and straight reading of the principal Act and Amendment Bill imply that the legislation applies to backyard rental as well.

Given the scope of regulations which the Minister is empowered to issue (see 3.4 above) and the fact that the Amendment Bill requires that a lease between a tenant and landlord must now be in writing, the Amendment Bill has the potential to have a massive impact on the backyard rental sector, if it is implemented and enforced in backyards to the same degree as the formal sector. 
Research in South Africa has shown that its backyard dwellings are one of the largest housing sub-sectors in South Africa and make a significant contribution to the provision of rental housing to households whose needs are not addressed by government subsidy programmes. Largely without any government intervention/support, the sector successfully provides accommodation to non-qualifiers, migrants or temporary workers not seeking home ownership, and any other households wishing to rent but who cannot afford formal rental accommodation available. 25% of all South Africans now rent and Informal rental markets create accommodation opportunities for 66% of all households not able to access formal accommodation. The quality and size of backyard dwellings varies greatly. Many units—although informal—are adequate, but other backyard households experience challenges with access to services and safety.
Backyard dwellings are also one of the fasted growing sectors. Between 2007 and 2011 backyarding has absorbed two thirds of new households (288 000 households), which is exactly double the number absorbed into growing informal settlements. Therefore its imperative that municipalities address the needs of backyarders as part of their urban management and human settlements strategies. 

SALGA has conducted research on backyarding in 2012 and developed a document which sets out the appropriate local government response to backyarding. The document was been workshopped with all our member municipalities in all 9 provinces in 2013 and is set to be finalised and presented to Human Settlements MINMEC in March 2014. In the absence of a national policy framework on backyarders, this document will serve as an important policy and project guideline for local government. 

In short, the research shows that backyarding is a fast-growing, efficient delivery mechanism for affordable rental and has managed—as a sub-sector—to deliver an enormous number of well-located units without substantial government intervention to date. To now pursue the enforcement of the Rental Housing Act (as amended) to the backyarding sector could have far-reaching impacts. Government intervention—in the form of Ministerial regulations setting out strict norms and standards applicable to informal dwellings in backyards—could have the unintended negative effect of undermining landlord incentives to rent out backyard space and thus reduce an important supply of affordable private rental in urban areas. 

Our concern with respect to the Amendment Bill is three-fold. First, the principal Act and Amendment Bill do not explicitly state that they apply to backyard rental. Such ambiguity is counterproductive and will lead to confusion. 
Second, if the intention is to regulate the backyard sector, much more thought and explicit attention needs to be given to how to do that in a constructive manner that does not create unintended harm. Simply applying regulations or legislation drafted with the private formal rental sector in mind, to informal backyard rental, will not work. The research into the informal rental sector has given clear evidence that the sector operates with different dynamics than the formal sector. Examples of potential issues arising from the application of this legislation to backyard rental: 

· Will there be separate norms and standards for backyard rentals in the Minister’s regulations? Will the definition of ‘unfair practices’ be different for formal and informal rental?
· Many backyard tenants have verbal arrangements with their landlords whereby they do not pay rent, but contribute to the household in other ways (e.g. childcare, contributions to utilities). And many tenants in backyards do not have written agreements with their landlords. Enforcing the requirement that backyard tenants have formal written leases will not only take massive manpower, it will also seriously distort and alter the backyard rental market, which capitalizes on the flexibility of lease arrangements. 

· If a backyard tenant asks for lease to be put in writing, and the landlord then refuses to rent to this person, or puts them out, is the backyard tenant protected under the amended Act?
Third, any type of regulation and legislation of backyard rental must consider the issue of enforcement. For example, as the Amendment Bill currently reads, the Minister could issue regulations setting specific caps on how much rent backyard landlords can charge
 and how many shacks can be in a single backyard. Who will be responsible for enforcement of such regulations? To expect municipalities to take on this burden, without, at a minimum, going through an extensive consultation process with municipalities, is unrealistic.
4. CONCLUDING REMARKS

In summary, our main concerns with the Amendment Bill relate to whether the Act should be extended to include informal backyard rental, as is currently written. Regulation of the backyard sector is a highly contentious issue, and one which SALGA has done extensive consultation and research on. If national legislation if to be implemented to regulate the backyard sector, it needs to be designed specifically for that sector, with care and with a sound foundation in research. Otherwise it runs the risk of greatly reducing the supply of affordable rental housing in this country, and further placing an unreasonable enforcement burden on local government. 
In conclusion, SALGA appreciates the opportunity that has been made available to stakeholders to provide input into the deliberations on this Bill. We would also respectfully request permission to make a submission to the Portfolio Committee during the public hearings, which are scheduled for 28-29 January. In our submission, we will clarify and expand upon the arguments contained in this written submission.

Yours sincerely,

_____________________

XOLILE GEORGE

CHIEF EXECUTIVE OFFICER

DATE: 31 January 2014 
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� According to subsection 1 of Section 15, the Minister is also empowered in the Amendment Bill to issue regulations related to “the calculation method for escalation of rental amounts and the maximum rate of deposits which may be payable in respect of a dwelling.”
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