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2 January 2014
The Chairman
Portfolio Committee

Cooperative Governance and Traditional Affairs
Att. Shereen Cassiem




E-mail:
scassiem@parliament.gov.za
Sir 

COMMENTS ON THE LOCAL GOVERNMENT: MUNICIPAL PROPERTY RATES AMENDMENT BILL.
Rates Watch (Pty) Ltd hereby submits the following comments for your consideration.
1. Definitions
1.1 Agricultural property

This change is acceptable, but:-

· It should be made clear that housing incidental to the agricultural activities, such as the residence of the farmer, farm manager and labourers should not be categorised as residential.

Agricultural now includes the rearing, trading and hunting of game, but excludes the property used for eco-tourism. The effect of this is that a farm must be categorised as “multiple purpose” unless used exclusively for agricultural purposes only.

The categorisation of agricultural properties has always been a controversial issue. The alternative category used by municipalities is often “vacant land”. The difference in rates has a devastating effect on the property owner. In Johannesburg and Ekurhuleni, rates will increase by a factor of 16 whilst in Tshwane the increase will be by 25, if a property is categorised as “vacant land” instead of “agricultural”.

A number of rates policies currently require that the owner must be a bona fide farmer and taxed by SARS as a farmer. The requirements of these municipalities are in conflict with the definition and it will be necessary to amend the rates policy to preclude this. 
Eco Tourism

Rural areas comprise a large number of “low impact” eco tourism activities involving rural communities.

These activities are often the life blood for these impoverished areas.

If these properties are now categorised as ‘business” will they survive?

1.2 Definition of Multiple purposes

Why is there reference to section 9? This reference must be deleted. It is not necessary. 
1.3 Office bearer

The definition should make provision for more than one office bearer as many churches have more than one person officiating at their services. The modern place of worship, more often than not, does have more than one office bearer.

1.4 Official residence

It is not necessary to refer to the office of the Registrar of Deeds. There is a definition for register and it is referring The Deeds Registries Act.

Is there a specific reason why the ownership through a trust or a lease of land subject to land tenure right is excluded? 

Proposed wording:
 “official residence”, in relation to places of public worship, means a single property registered in the office of the Registrar of Deeds in the name of a religious community or registered in the office of the Registrar of Deeds in the name of a trust established for the sole benefit of a religious community and used as a place of residence for an office bearer;”
1.5 Owner
The reference to (bA), (bB),(bC) is in the wrong place.

It should be part of the section regarded as owners by a municipality and should therefore be numbered as (ix), (x) and (xi) respectively.
2. Section 7 
It is suggested that section 7(2)(a)(iii) be deleted. 
There are a substantial number of major developments that are held under lease title in terms of long term leases granted by the owner of the property to the lessee.
Certain major developments in Midrand such as The Mall of Africa are developed in this manner.

The effect of section 7(2)(a)(iii) by giving the municipality a discretion not to levy rates against these rights, is that these major developments will not pay any rates.

The registered lease is defined as “property” in terms of the definition of property and surely it is not the intention to exclude these entities from paying rates.

Certain Municipal Valuers, value the leasehold as part of the freehold property. This is completely wrong.
When challenged at the valuation appeal boards, these Municipal Valuers have to concede that the buildings form part of the lease and can therefore not be attributed to the value of the freehold.
If this section is not deleted, the effect will be that certain municipalities will lose substantial rates, due to the fact that the rateable entity has been excluded from rating by the action of the municipality itself.
This incorrect valuation principle, is placing unnecessary burdens on the valuation appeal boards required to hear appeals of no legal standing.

This discretionary power must be removed.

3. Section 8

It is suggested that all categories be based on the USE of the property.  More than 90% of municipalities base categories on the actual use of the property. The City of Johannesburg has decided to base categories on the permitted use (zoning) or use of a property.  This is creating unnecessary problems.
 A category based on USE, is a more simplistic approach and far better understood by rate payers.
Section 8(1)(b) should therefore be deleted.

The following should be noted:  
 Due to restricted space, the names of the categories as they will appear in the valuation roll need to be shortened.

The format of (a) to (e) should be followed and standardised. The word “property” must be deleted.

(f) should be amended to read “public service purposes”.

(h) should be amended to read “public benefit organisation”.

(i) Should be amended to multiple purposes
If subsection 8(2)(h) is changed the following is suggested:
· a new definition  for public benefit organisation  must be included in section 1 of the MPRA.
·  The proposed wording: “public benefit organisation property” means property owned by public benefit organisations and used for any public benefit activity listed in item 1 (welfare and humanitarian), item 2 (health care), and item 4 (education and development) of part 1 of the Ninth Schedule to the Income Tax Act.”  

· This is the same definition used in regulation 195, gazetted on 1 March 2010.
A separate category must be created for “place of worship and/or official residence”

· A  place of worship and/or official residence cannot be allocated to any  of the proposed categories as set out in section 8 (2)(a – i) 

· Creating a separate category will simplify the identification of these properties

4. Section 9

The category relating to multiple purpose properties in terms of section 8(2)(i) is now mandatory. Therefore section (9)(1) is no longer applicable and must be deleted.

Subsection (2) must be changed to: - 
“A rate levied on a property assigned in terms of subsection (1)(c) to a category of properties used for multiple purposes must be determined by- …”

5. Section 14

Remarks:

· The word “resolution” is used 3 times in the proposed subsection (2) (a).
· Is it really necessary to include the word “annually” since budgets are done annually as determined by the MFMA.

· It is also suggested that any relief measures granted in terms of section 15 be promulgated.
· Section 24(2)(c)(ii) of the MFMA refers to municipal tariff and it is suggested that subsection (2)(b) be amended to be aligned with the MFMA.
· Subsection (2)(b) should refer to the promulgation and not resolution.
· Is subsection (2)(b)(ii) necessary as subsection (iii) suggests that there should be a tariff for each category of property.

The following wording is suggested:
(2)
(a)
A The resolution levying rates in a municipality must be annually promulgated within 30 days from the date of the resolution, by publishing the resolution it in the Provincial Gazette.


(b)
The resolution promulgation must-



(i)
contain the date on which the resolution levying rates was passed;



(ii)
reflect any reductions and rebates that are quantified in the budget differentiate between categories of properties; and


(iii)
reflect the cent amount in the Rand rate tariff for each category of property.

6. Section 15

The proposed subsection (2A) is creating additional categories of properties with the specific purpose of granting relief measures (exemption, rebate reduction). Subsection (2A)(a) is a duplication of the category created in the proposed 8(2)(f) and should be deleted.
In accordance with our suggested abbreviated categories referred to in section 8 we suggest that the following changes be made. 
If we include as part of the definitions, residential land tenure property and historical or cultural property it is not necessary to define these categories under this section.

The following definitions should therefore be added to definitions under section 1:

· “residential land tenure property” means properties to which a land tenure right applies and on which no industrial, commercial, business, mining or  commercial agricultural activities are conducted;

· “historical or cultural property” means properties with a historical or cultural significance, including the presence on the property of a national monument as contemplated in the National Monuments Act, 1969 (Act No. 28 of 1969), or an institution that has been declared to be subject to the Cultural Institutions Act, 1998 (Act No. 119 of 1998).";

7. Section 16

The requirement that this notice to limit a rate can only published with the occurrence of the Minister of Finance makes the practical application of this section extremely difficult. 

 In terms of the MFMA, draft budgets must be tabled not later than 90 days before the beginning of the financial year and the final budget 30 days before implementation. The process to prepare and have the Minister consider an application including obtaining the concurrence of the Minister of Finance will take much longer than 60 days.  If the rate is limited and/or reduced by the Minister, it will occur after the budget has been approved.
Is this change not in direct conflict with the provisions of the MFMA?

In South African Property Owners Association v Johannesburg Metropolitan Municipality & others the Supreme Court of Appeal set aside the tariff promulgated for business and commercial properties and replaced it with a lower tariff. It was further ordered that the municipality was not obliged to repay the rates paid in excess of the tariff determined by the court. This ruling was made because the municipality was not in a   financial position to make the repayments.

The MPRA should not deal with tariffs. 

It is therefore suggested that the intervention of the Minister be included in the MFMA and not the MPRA. The MFMA deals with the budget and tariffs any intervention by the Minister should occur within 6 months of the implementation of the tariff.
If a request to limit the rate is submitted 24 months from the date the applicable rate is imposed, a similar situation as in the SAPOA case could be created.   
The outcome of this will be futile. 

8. Section 17

8.1 Certain PSI such as roads and railway lines are now excluded in full.
Why then are key factors that drive the national economy such as electricity, gas and fuel plants and communications not also excluded?
These are all consumer commodities where the increase in cost in providing such services due to the payment of rates and taxes will simply be passed onto the consumer.
Is this in the national interest?
To avoid confusion it is suggested that it be stated that only seashores owned and not rented out to private enterprise be  excluded from rates.

8.2 Immoveable structures and infrastructure relating to mining rights or a mining permit (sect 17(f))
It is our considered opinion that only buildings that are associated with the actual mining operation should be rated. These buildings would include the offices of the mine, workshops, storerooms, warehouses, houses and flats to accommodate the employees of the mine etc.

However, the words "and other immoveable structures" and "infrastructure" are cause for alarm and should be deleted.

8.2.1 Other immoveable structures

Other than structures erected to house plant and equipment, which will in any event, be deemed to be plant and machinery, we really cannot think of other examples that fall within this definition
Immoveable structures such as head gear shafts, etc. cannot be deemed to be "an immoveable structure" for rating purposes, as such structures constitute equipment or machinery which in any event are excluded from being valued in terms of section 46(3)(b).

We consider that other immoveable structures will lead to much confusion and in any event, most "other immoveable structure" is always deemed to be part of plant and machinery.

In the Blue Circle Limited vs. Valuation Appeal Board Lichtenburg, the judge ruled interalia that other immoveable structures as well as infrastructure did not constitute improvements in terms of the rating ordinance.

This important decision relating to what constitutes buildings must be adhered to and incorporated into the amendment.

8.2.2 Infrastructure

PSI and other forms of infrastructure are being excluded from rating. Why then must the infrastructure of a mine be rated?

In general, all mining activities take place on farmland that is remote and isolated.
 There are no services, roads or essential services available. 
The mine has to install this complete infrastructure.

In order to conduct the mining operation, it is necessary to provide infrastructure such as roads, dams, sewerage works, retention dams, electrical transformers etc. Why should the mines be paying rates for this infrastructure which allows for the mining of the land to take place?

If this infrastructure is rated it could well be in conflict with section 3(3)(i) as well as section 16(1)(a) to (c) of the Act.
 If other forms of infrastructure are excluded, then infrastructure relating to a mine should also be excluded.

Furthermore, the valuation of infrastructure is a highly complex and complicated matter. There are very few Municipal Valuers if any that have the experience to value such infrastructure. If they do attempt to value this infrastructure the probability of the valuations being incorrect and inaccurate is extremely high.

The argument as to what is infrastructure and what is equipment or machinery will be never ending.
When the mine close down, certain buildings could have an alternative use, i.e. houses could be rented out, offices and workshops utilised.

However, in the case of infrastructure the alternative is very limited and restricted.
Who other than the mine would use a retaining dam?

We therefore suggest that only buildings used for mining purposes be valued and rated and that “other immovable structures” be removed from section 17(1)(f)

8.3 Since place of public worship and official residence is now defined section 17(1)(i) should be redrafted to refer to these definitions.

The following wording is suggested:

17(1)(i) 
“on a place of public worship or an official residence.”

8.4 Subsection (1) deals with property that are excluded from rates and it is suggested that the proposed subsection (1A) be renumbered to (2A) and inserted before subsection (2).

Liability for rates should not be from the date of occupation as there may be a considerable time between date of alienation or lease and the date it can be occupied.

The subsection should be redrafted to read as follows:
“(a) The exclusion from rates of a property referred to in subsection (1)(b) lapses if the property is alienated or let.
(b) The new owner or lessee becomes liable to the municipality concerned for the rates with effect from the date the property can be occupied."
8.5 Are subsections (2) and (5) and the new (1A) really necessary, is it not stating the obvious?
 Section 17(2) & (5) should be deleted.  If the status of a property is changed and it becomes rateable, a supplementary valuation should be made and the effective date should be the date that it becomes rateable.  Provision should be made in section 78 for supplementary valuations of this nature to be made.

8.6 Subsection 5(b) & (c)
The backdating of the date of liability to a period prior to the lapsing will be unfair as the property was regarded as impermissible up to the date it lapsed. Why must the property owner be penalised? This subsection can also be removed together with subsection (c).
8.7 Should section 17(4) not be changed to make it possible to increase the percentage?

9. Section 25

Section 25 of the Sectional Titles Act deals with the extension of a scheme by the developer. Although this real right is covered in the (b) part of the definition of property, the majority of these rights are not included in valuation rolls as they are not easily discovered.

These rights may have substantial value and municipalities are losing income in those cases where there are no entries in the valuation roll.

Section 27 of the Sectional Titles Act deals with exclusive use areas.  These rights are also covered by the (b) part of the definition of property and information regarding the exclusive use areas is more readily available.  Only a few valuation rolls shows separate entries for exclusive use areas.

Rights of exclusive use of parts of common property contemplated in section 27 of the Sectional Titles Act (STA) can be created in terms of:

· Section 27(1) or (2); or (Real Rights)

· Section 27A (Rights granted by rules)

Only rights created in the first instance are regarded as real rights (see section 27(6)).  The exclusive use areas created by means of rules are not real rights and should not be rateable. 

It is suggested that the wording be changed to make it clear that only the rights created by section 27(1) & (2) should be included.

These rights must be included in the value of the unit and not valued separately.

This will avoid any possibility of double counting.

The income from these rights will be lost if a municipality chooses not to rate rights in land.

 (refer to section 7(2)(a)(iii).)
This is therefore a further motivation to remove this discretionary power.

10. Section 27

It is often found that services are disconnected when rates are in arrears.  In many of these cases there is a dispute on the rates account due to administrative errors by the municipality, or where the municipalities have not implemented the decision of the Municipal Valuer and/or the appeal board.
The rate payer is severely prejudiced under these circumstances. The municipality should not be allowed to disconnect essential services such as water and lights whilst an administrative process regarding the valuation and levying of rates and taxes is pending.
A similar situation is found when a property is transferred and the rates account has not been opened for the new owner.
 If the previous owner stops paying the rates, there is a danger that services may be disconnected. It has been found that the new owner will “take over” the rates account.  When the old account is eventually closed and the new rates account opened, the credit on the old account actually “belongs” to the new owner.
The new account will show a debit and the process to transfer the credit to the new account due to administrative delays takes several months to rectify or adjust.
The services of the ratepayer can be terminated in terms of Section 102 of the Municipal Systems Act.
Due to the time delay in resolving an objection, appeal or section 78 application, it is often an unfair burden on the ratepayer to maintain the rates account based on an incorrect valuation. 
Some form of relief must be introduced to lessen the burden of the ratepayer until the dispute is resolved.

11. Section 32

The suggestion to extend the life cycle of valuation rolls is considered to be a retrogressive step and should be discouraged at all costs.

 It has been our experience that the older the valuation roll, the greater the probability that when the next roll is published, a huge outcry from the public and politicians can be expected. There will also be   substantial differences between the actual market values, previous values in the old roll and the value in the new roll.

South Africa needs to keep pace with worldwide trends.

It is necessary therefore to take steps to reduce the validity period of valuation rolls.
 This is particularly relevant to all metropolitan municipalities as well as the larger municipalities.

The extension of valuation rolls is not in accordance with internationally recognised mass valuation standards.

In the case where municipalities have had sub standard valuation rolls prepared, these incorrect entries will endure for the full duration of the valuation roll. This means that properties that have been grossly incorrectly valued or under-valued will in fact enjoy a discount on the rates payable compared to a property that has been correctly valued.

This is in direct conflict with the basic principle of the rates policy as well as the Constitution.

A mechanism needs to be created whereby there is a distinction between the size of the municipality relative to the period of the valuation roll. I.e. the larger the municipality the shorter the validity period of the roll.
Extending the lives of valuation rolls will have an impact on equity and fairness, especially in the metropolitan municipalities and bigger municipalities. The extension may suit smaller municipalities with a large number of rural and communal properties.

It is suggested that the life cycle for the former group be reduced to 3 years, with a possible extension to 4 years. The cut of could be around 50,000 properties.

The rest should compile valuation rolls at least every 4 years with a possible extension to 5 years

12. Section 34
The valuation of properties and the compilation of the valuation roll is a sub-project within the project to comply with the provisions of the MPRA. The Municipal Valuer should submit a project plan for his activities and must then provide monthly feedback on the progress.

This project plan should include the maintenance of the valuation roll, including the compilation of supplementary valuation rolls.

The proposed section 34(aA) could be simplified:

“(aA)
subject to section 81(1C), submit a project plan and monthly progress reports to the municipal manager on –

(i) the general valuation of all properties;

(ii) preparation of the valuation roll; and

(iii) maintenance of the valuation roll ;

as part of the process towards submitting a valuation roll contemplated in paragraph (b), after appointment and until submission of the certified valuation roll, submit a monthly progress report to the municipal manager on the valuation of properties, regardless of whether properties are valued in terms of section 45(2) (a) or in terms of a combination of section 45(2) (a) and (b);”
Unnecessary detail should be avoided in any legislation.

“Administrative Action”
Currently there are certain Municipal Valuers who are of the view that their action in compiling a valuation roll is not deemed to be administrative in terms of the definition of administrative action as defined in the Promotion of Administrative Justice Act, 2000,  (Act No. 3 of 2000) (PAJA).
The effect of this is that these valuers refuse to provide adequate and proper reasons.

They also refuse to include in a supplementary valuation their decision to a valuation query in terms of section 78 where they have decided that a “No Change” is applicable.
This is in direct conflict with the provisions of PAJA as well as the Constitution.

In terms of a recent South Gauteng High Court decision, in the matter  of Hugh Bevis and others vs the Johannesburg Metropolitan Municipality and their Municipal Valuer Piet Eloff, Judge AJ Foulkes ruled explicitly as follows:

· The action of a Municipal Valuer in compiling a valuation roll is administrative and that such action is subject to the provisions of PAJA.
· A Municipal Valuer cannot make a decision on an action that he has undertaken without a right of review.
· A right of review in terms of section 6 of PAJA is applicable.
· A Municipal Valuer cannot be the judge of his own decision.
In the light of this case it is necessary to include as part of the functions of a Municipal Valuer the following:-
· A Municipal Valuer shall be obliged to consider all applications for a review of any valuation in terms of section 78(1)(d-g) of the MPRA.
· Such applications need to be considered by him and the applicant informed within 30 days of his reasons and outcome of his decision.
· He includes in a supplementary valuation roll the outcome of his decision even if he has made ”No Change” to his original valuation.
· The effect of this is that by including the “No Change” decision in a supplementary valuation roll, the applicant is then afforded the full opportunity for a process of review in terms of section 50 and 54 of the Act.
This amendment will then be in line with the ruling of the Judge.

13. Section 43

The reference to the code of conduct in terms of the Municipal Systems Act clearly indicates that the action of a Municipal Valuer especially private valuers is deemed to be administrative.

In the light of the ruling of Judge AJ Foulkes in the Bevis High Court matter, it is necessary to cross refer the provisions of PAJA under this section.

This will eliminate any argument by a Municipal Valuer that he is not subjected to the provisions of PAJA.

Suggested wording.

 Insert (6)

“The actions of a Municipal Valuer is deemed to be an Administrative Action as defined in the Promotion of Administrative Justice Act, 2000, (Act No. 3 of 2000).”
14. Section 46

14.1 Life rights.

The existence of life rights diminishes the value of a building substantially.

A property that is subjected to a life right has a far lower value and rating benefit than its counterpart that is not subjected to such a right.

This is inequitable.

14.2 Section 46(3)(c) should be amended to include life rights  and  time share to a property.  

14.3 Section 46(3)(b) states that, equipment and machinery must be disregarded when a property is valued.

For purposes of clarity the definition of PSI refers to certain deemed equipment and machinery.

If it is the intention that equipment and machinery is to be ignored in all valuations, then the definition of PSI must be amended to align it with section 46.

It is suggested that the following be added to the definition of PSI:

“(k) the valuation of PSI must be done in terms of section 46 and the reference to equipment and machinery in this definition is for identification purposes only;”

14.4
The amendment of sect 46(2)(a) now excludes a mining right or mining permit from being added to the value of the property.

However, any royalties or benefits earned from the mining right or permit may still be interpreted as being a benefit to the property and included in the value.
(a) Amend a subsection 46(2)(a) to read as follows:
“(a)
The value of any licence, permission or other privilege granted in terms of legislation in relation to the property, but not a mining right or mining permit granted in terms of the Mineral and Petroleum Resources Development Act, 2002 (Act No. 28 of 2002) including any benefit derived from such a mining right or mining permit
15. Section 48
15.1 Although no changes to this section have been proposed it is suggested that the regulation on the format of the valuation roll and supplementary valuation roll be amended. The regulation was published in Government Gazette, No. 29304 dated 18 October 2006, and it should be amended by prescribing the following particulars to be added in terms of section 48(2)(g):
· The reason for the supplementary valuation (section 78(1))(a-g)
· The effective date of the supplementary valuation.

15.2 This section must also be expanded to provide that the apportioning of the market value of properties used for multiple purposes be included in the valuation roll.  
In a recent Cape Town Valuation Appeal Board, decision they ruled that they did not have the authority to make a decision on apportionments.

This was left to the owner and Municipal Valuer to resolve. 
Where this cannot be resolved between the parties the only recourse is via a costly High Court Application.

 It is suggested that the following be added to subsection 48 (2):
“(h)
the apportioning of the market value contemplated in section 9(2)(a) of a property used for multiple purposes.”
16. Section 49
Serving of notices should not be restricted to ordinary mail.
Electronic media to distribute notices must be included.
17. Section 50((6)
The principle that the lodging of an objection does not defer payment of rates can only be fair if:-

· the difference in value is not substantial; and

· the objection is dealt with timeously.
Is it fair to expect a ratepayer to pay rates on a value that is obviously incorrect over a protracted period of time?
Consideration should be given to grant an automatic extension of payment where an objection or appeal has been lodged.

18 Section 51
The content of the reasons need to be regulated. In many cases the reasons are meaningless.

In the South Gauteng High Court mandamus application of Rates Watch (Pty) Ltd vs Ekurhuleni Municipal Valuer an order was sought compelling the Municipal Valuer to provide reasons for his decision as per the format below.
18.1 Residential Including Sectional Title Units
a. Erf extent 

b. Dwelling extent

c. Granny Flat extent

d. Servants Quarters extent

e. Garage extent

f. Carport extent

g. Use code

h. Pool (Y/N)

i. Market Value

j. List of comparables for the subject property with 

(i) Property description

(ii) Address

(iii) Sales price

(iv) Sales date

(v) Market Value

(vi) Erf extent

(vii) Dwelling extent

(viii) Granny Flat extent

(ix) Servants Quarters extent

(x) Garage extent

(xi) Carport extent

(xii) Pool (Y/N)

(xiii) Use code

18.2 Non Residential

a. Use 

b. Methodology used :  Income or Cost

c. Erf extent 

d. Building number

e. Section number

f. Section Use

g. Section Extent

h. Section cost (if cost) and Land Value

i. Section Rental

j. Section Income

k. Gross Income

l. Gross lettable area

m. Vacancy %

n. Expense %

o. Cap rate

p. Market Value

18.3 Agriculture

a. Use 

b. Erf extent

c. Dwelling Extent

d. Dwelling Value

e. Land Extent

f. Land Value

g. Outbuilding total extent (Breakdown if available)

h. Outbuilding Value per structure (Breakdown if available)

i. Land Use Analysis (extent and R/ha)

j. Market Value

18.4 Mines

Detail of the calculation of the value that was attributed to the buildings, other immovable structures and infrastructure related to the mining activity should be provided.

18.5 General

The influence on the value of any licence, permission, servitude, right in land, proposed roads etc. must be indicated in all instances.

The Municipal Valuer should not be obliged to provide reasons where an objector has failed to substantiate his valuation.  In many cases, not even the proposed value is suggested and it will be unfair to expect the Municipal Valuer to supply reasons in this instance.

19 Section 52

19.1 Currently this section requires a review if the valuation is adjusted by more than 10%. Due to the cost implication, time delays, etc. to arrange and host a Valuation Appeal Board session, it is suggested that this percentage be adjusted to 20%. 

Furthermore certain municipalities withhold the decision until the review has been made. 

19.2 In terms of subsection (2), if the appeal board resolves not to confirm the decision of the Municipal Valuer, all affected parties must be invited to a hearing of the appeal board to make submissions to the appeal board. Currently the affected parties may be prejudiced if the valuation appeal board amends or revokes the decision of the Municipal Valuer.

Recent example Johannesburg Valuation appeal Board hearing.
An objection was lodges against an entry appearing in the valuation roll.
The Johannesburg Municipal Valuer considered the objection and decided to make a substantial reduction.
The matter was referred to the appeal board for review in terms of the Act.
The appeal board decided to revoke the decision of the Municipal valuer and amended the valuation.
The objector was not afforded the opportunity to be present at the hearing and was therefore substantially disadvantaged and prejudiced by not being present.
The only recourse is for the objector to bring about a costly High court mandamus application compelling the appeal board to review their decision.
This has resulted in Rates Watch lodging appeals against all accepted decisions made by any municipal valuer in order to protect the interests of their clients and to obtain the necessary locus standi.
This is a time consuming process and simply causing an unnecessary administrative overload. 
The Cape Town Valuation Appeal Board on the other hand have issued an official letter whereby they state that in the event of the board revoking the decision of the Municipal Valuer, the objector will be invited to a hearing of the appeal board.
This is fair and open municipal governance and is in keeping with the provisions of PAJA.
Suggested  wording
It is suggested a new subsection (2A) be added with the following wording: -
“(2A)
if the appeal board intends to amend or revoke the decision of the Municipal Valuer, all affected parties must be invited to a hearing of the appeal board.”
20 Section 54

The time to submit an appeal should be increased to 50 days. This is to allow for delays in postal delivery as well as decisions to be taken by affected property owners.
Subsection 2(b) and (c) should also be changed to provide for 50 days.
21 Section 78

21.1 There is no provision in section 78 to mandate the correction of an incorrect category.

It is suggested that 78(1)(h) be expanded to include the word category. 
Recent example.
Rates Watch lodged an objection against an incorrect category entry made by the Municipal Valuer of Ekurhuleni.
No change was made by the Municipal valuer and an appeal was lodged.
The Municipal Valuer conceded that he made a blatant mistake ab intio but stubbornly refused to correct his entry retrospective to the general roll.
As a result of this the property owner was severely prejudiced as he was paying rates based on an
 incorrect category.
This resulted in Rates Watch approaching the Gauteng High Court for an order compelling the Municipal Valuer to correct this incorrect category entry retrospectively.
Rates Watch also initiated an application in the magistrate’s court on the grounds of unjust enrichment.
In the matter of BAIROS Investments vs Ekurhuleni Municipality, the magistrate ruled that:
· A municipality cannot be enriched by their own mistake; and
· Unjust enrichment was a breach of South African common law.
Suggested wording
“(h) the value or category of which was incorrectly recorded in the valuation roll as a result of a clerical or typing error.”
This simple amendment will resolve this problem.
21.2 A supplementary valuation roll must reflect, in addition to the contents provided for in section 48, 
· the cause for the supplementary valuation; and
· the effective date of such supplementary valuation. 
It is therefore suggested that subsection 78(2)(c) be added:

“(c) In addition to the particulars referred to in section 48(2) the following particulars must be reflected in a supplementary valuation roll:

(i) The cause of the supplementary valuation; and
(ii) The effective date of the supplementary valuation.
21.3 Is it really necessary to introduce subsection 4(aA)?

If subsection 4(a) is changed it is not necessary for subsection (aA). The suggested change is :
“(a) the first day of the month following the posting of the notice as contemplated in subsection (5) in the case of property referred to in subsection 1 (a), (e), (f) or (h): Provided that in the case of a decrease in value in terms of a property referred to in subsection 1(e) or (h), the rates become payable on the date the property was incorrectly valued or the clerical or typing error was made.”
21.4 With reference to the proposed subsection (5) it does not seem to be correct, to refer only to the valuations done in terms of  subsection (1)(a) to (g) as supplementary valuations and that done in terms of 1(h) as corrections. All changes that are made in terms of section 78(1) should be regarded as supplementary valuations and should always be referred to as supplementary valuations.

The subsection could be simplified as follows:

“(5) A Municipal Valuer must on completion of the supplementary valuation contemplated in subsection (1), serve the results of the supplementary valuation, by ordinary mail, electronic mail, or if appropriate, in accordance with section 115 of the Municipal Systems Act on every owner of property who has been affected by a supplementary valuation, as well as the particulars listed in section 48(2);”
21.5 Allowing only 30 days for objections in subsection 5(b) does not seem realistic.
 It is suggested that 50 days should also be allowed in this case.

21.6 Subsection (2) provides for the application of section 49 and it is not necessary to refer to it in subsection (6). 
The following wording is suggested for subsection (6). 

“(6)
The municipality must, at least once a year, compile and publish a supplementary valuation roll of all properties on which a supplementary valuation, as contemplated in subsection (1) was made, including new review decisions referred to in subsection (5)(b), and make it public and available for inspection in the manner provided for in section 49.”
21.7 Any person should be allowed to request a supplementary valuation to be made in respect of any matter referred to in section 78(1).
The following actions will/can result in supplementary valuations to be made, namely:-

(i) detection by the Municipal Valuer;

(ii) requests made by the Municipality;

(iii) requests from  property owners;

(iv) requests for third parties; and

(v) requests from agents

If the Municipal Valuer agrees and a supplementary valuation is made, the person will be informed as contemplated in subsection 5(a) and he will have the opportunity to object against the entry if he is not satisfied with the outcome.

When the Municipal Valuer does not make a supplementary valuation the person has no apparent recourse. We are of the opinion that it should be possible to submit an objection on the supplementary valuation roll because the matter has been omitted from the supplementary roll. The interpretation is based on section 78(2) read with section 49(1)(a)(ii).
There are municipalities and Municipal Valuers that that do not agree with this interpretation and they refuse to accept objections to omissions from a supplementary roll.
It is not constitutionally correct not to allow a rate payer recourse, where the Municipal Valuer has decided that a “No Change” decision applies to a section 78 application.
This exclusion is in direct conflict in terms of both section 33 of the Constitution and PAJA.
The Municipal Valuer cannot be the judge, jury and executioner under these circumstances.
There are Municipal Valuers who share this opinion and objections against such omissions are accepted. The Municipal Valuers who do not agree with this interpretation do not accept these objections and the person has no further recourse. Our own experience is that the Municipal Valuer is also refusing to provide reasons for his decision. The only recourse is to institute legal action which is costly, time consuming and a process outside of the MPRA.

 If section 78(2) can be changed to ensure that all Municipal Valuers will accept objections against omissions, the problem will be solved.

A possible subsection (c) of section 78(2) can be added:-

“(c)
in cases where the Municipal Valuer failed to make a supplementary valuation, an objection against the omission from the supplementary valuation roll may be submitted.”
22 Section 80

Is it constitutional to exclude the general public from applying for condonation?

23 Section 81

Subsection (1): Is the change really necessary? Compliance with the provisions of the act means that that all sections are included and nothing is gained by referring to specific sections.

Subsection (1A): These milestones will give MECs some guidance, but is suggested that COGTA develop a document to guide MEC’s in this process. The monitoring should have similar status as the audit performed by the Auditor General on the financial statements of municipalities.

The annual review of the rates policy should be added as a critical milestone.

Most of the provinces do not have capacity or a budget to perform a proper audit.  KwaZulu Natal is the only province that made funds available to appoint qualified persons to do some monitoring.  This is an on-going process. 

The Minister should receive regular reports from MECs. It is suggested that provision be made in section 82 that the Minister should receive annual reports from MECs. 

The success of implementing the MPRA starts with every municipality and much more energy and time should be spent at that level to make sure that there is compliance with the MPRA.

Section (1B) will go a long way to achieve compliance and this should be added to the key performance areas of all municipal managers.

The following issues should be added:
· Date and plan for review of rates policy;

· Transfer of data to the municipality where the Municipal Valuer is out-sourced;

· The advertising in the Gazette as contemplated in section 49;
· Publishing of the valuation / supplementary valuation roll, including all updates, on a regular basis on the website; 

· Regular updating of the valuation roll with objection and appeal decisions and supplementary valuations;

· Making the valuation / supplementary valuation roll, inclusive of all updates,  available, if not on the website;

· Compliance with tender specifications

We have a municipality that has already issued nine supplementary valuation rolls, of which only three were gazetted.
How will outsiders ever be aware that a roll is open for inspection?

The proposed changes to section 81 will go a long way to improve the monitoring by MECs, but you are compromising the process if only certain municipalities must comply with this section.
Compliance to the basic requirements of this Act cannot be waived.
 These requirements should be applicable to all municipalities and it is suggested that subsection (1C) be deleted. 

The monitoring body should have the budget and qualified staff to perform compliance audits timeously and the means to prosecute offenders.
Currently the lack of proper budget provision makes compliance monitoring impossible.

24 Section 89A

Reference should be made to supplementary rolls instead of supplementary roll in subsections (1)(a) & (b).

Is it necessary to refer to more than one valuation roll in the first line of subsection (2)?

With reference to subsection (2) it is suggested that municipalities must impose different rates on the different rolls and these rates should be the usual annual inflation related increase.
The easiest option by municipalities is to apply the same rates to all properties, but little or no regard is given to the affected rate payers.

25 Section 90

Section 89A provides that the existing roll may be used until a new roll or supplementary roll has been compiled It seems however that the rates policy may only be used during the financial year in which the redetermination took place. 
If this is indeed the case, it is suggested that the rates policy be retained until a new roll or supplementary roll has been compiled. 
 There is a close relationship between the rates policy and the valuation roll. Applying another rates policy to a valuation roll is like fitting the wrong parts to a vehicle.  It may run if you are lucky, but it will not perform 100%.

26 Repeal of transitional arrangement sections

Is it wise to repeal sections 91, 92 and 93?  Although all municipalities have now implemented the MPRA, some of these may be subject to legal challenges.  Is there any harm done in keeping these in the act?

27 Section 93

Phasing is supported in this case, but the starting date should be the financial year following the commencement of this Act. It will enable municipalities to provide for it in their budgets.

28 Non-compliance by municipalities
There are currently various sections in the Act that are not complied with. Aside from the fact that no penalties are being applied, the question should also be raised that if the process of compiling a valuation / supplementary valuation roll  is not in accordance with the provisions of the Act will the roll not  be invalid and challenged in court?
Conclusion

Rates Watch was established in February 2009 with the specific and sole objective of watching and monitoring municipal valuations and rate accounts throughout the country.

Since Rates Watch commenced its initial campaign against the first general valuation roll of Ekurhuleni in 2009, it has enjoyed phenomenal success at all levels of municipal valuation objection, appeals and section 78 valuation queries.

It has also been instrumental in creating case law necessary for the correct implementation of the Act on a fair and just basis.

The following is a summary of our results for the period:

 1st July 2009 to 31st Dec 2013.

VALUATION REDUCTIONS ACHIEVED

	OBJECTIONS
	1.7  BILLION RAND

	VALUATION APPEALS
	740 MILLION RAND

	SECT 78 QUERY/CORRECTIONS
	1.4  MILLION RAND

	TOTAL REDUCTION IN VALUATIONS
	3.8 BILLION RAND !


The company has achieved a 96% success rate at various hearings of the valuation appeal boards and approximately 88% of all objections and/ or section 78 valuation queries have been reduced by the various municipal valuers.
We are very aware of certain critical aspects of the Rates Act of 2004 that require immediate rectification and amendment in terms of the Rates Amendment Bill currently under review.

Our comments have therefore been based on our extensive experience in dealing with the MPRA in a very hands on basis.

We are fully aware of the various shortcomings of the MPRA in its current format.

The submission of our comments is a genuine attempt to have the MPRA amended to be more efficient and workable.
It is critical that the various court decisions, as well as valuation appeal board rulings be incorporated into the amendment.

If this is not done, the MPRA will continue to be a bone of contention by ratepayers and will be subjected to further attacks in the courts as well as abuse by certain unscrupulous municipal valuers.
We will gladly avail ourselves for further discussion to assist you in this vital Amendment Bill.

These comments have been prepared jointly by:

· Clive Massel – CEO of Rates Watch (Pty) Ltd, Professional Valuer and Fellow of the South African Institute of Valuers; and
· Ben Espach Director of Valuations Rates Watch (Pty) Ltd, Professional Valuer and Life Member of the South African Institute of Valuers
Ben Espach
Rates Watch (Pty) Ltd

Chief Executive Officer – C.S. Massel; Directors – S.F. Du Plooy; B.J. Espach; J.N.D. Herman; W.J. Hewitt.
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