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1.1,

1.2

1. Background

This document represents a response from researchers at the Institute for Poverty, Land and
Agrarian Studies to the Restitution of Land Rights Amendrﬁent Bill as published on 19 October
2013. it is a statement by the signatories below and does not purport to represent the views of
the University or the Institute as a whole. Ali those signing have been supporters of the
Restitution programme since its inception in 1994, and several have been intimately involved in
its development over the years.

Our comments are made in the spirit of the original aims of the Restitution of Land Rights Act 22
of 1994: that a just resolution should be found for the situation those dlspossessed of land

- rights through racist and apartheid legislation, and that this should be done in a way that

2.1.
. thinking behind this Bill is flawed. We propose that the re-opening be done in a different manner

2.2.

-3

supports the broader national aims of reconciliation and the social and economic development
of our people. PLAAS's experience and role in supporting and monitoring the restitution
programme are set out in the later section 10 of this submission.

PLAAS's response to the Bill

PLAAS supports a restricted re-opening of the claims lodgement pracess, but believes that the

than is currently contained in the Bill. In brief, we propose thatbefore Parllament passes this Bill,
the following changes be effected:

Summary of main recommendations:

2.1.1. The re-opening must be restricted to one year(instead of five years);

2.1.2. Existing claims that are not finalised must be ringfenced and prioritised for
settiement (rather than being even further delayed as a result of the reopening);

Successful claimants must be given developmental support on land restored to them.

(rather than having to apply for discretionary ‘Recapitalisation’ funds which are

inappropriate to the rights-based ciaims to restitution}; :

2.1.4. dClaimants who have had their land restored to them must be awarded title to their
land (rather than the finalisation of the restoration process being further delayed);

2.1.5. Restitution must be granted to the people who lost land (and not to those who claim
jurisdiction over their land, based on Bantustan policies}.

2.1.3.

We welcome the removal of the proposed amendments to Section 33 of the Act which appeared
in the 23 May 2013 version of the Bill, which would have made land restoration contingent on
the abiiity of claimants to use their land ‘productively’, a precondition for landownership which
does not apply to existing landowners. This would have had the effect of racial discrimination
against hiack landowners who were dispossessed. We oppased such provisions in our earlier
submission on the 23 May 2013 version of the Bill. Removing these provisions reflects the
DRDLR’s willingness to take into _consideratibn the views of stakeholders such as PLAAS.

However the Bill still contains some provisions WhICh we believe could have negative |mpacts on

restitution cla:mants These are- ciearly foreseeable and- therefore must be avoided. This




submission outlines which aspects could harm the interests of existing and future claimants, and
provides recommendations on the way forward. But in order to understand the implications of

re-opening the claims process, one needs to understand the very limited progress achieved thus
far with setiling rural claims, and with land restoration in particular:

3 !jidw far along are the existing claims?

3.1.Here we provide a summary of the most relevant statistics regarding fand restitution in South
Africa. This data shows that the restitution programme has very far to go in addressing the
existing claims, which would likely take at least another two decades to complete.

3.2.There are 9,149 outstanding claims, some of which have not begun to be processed and
according to the Commission, all of these are rural claims, which typically involve large
communities claiming large areas of land, often high-value farmiand. These will take many years
to resolve (i.e. to settle through negotiation or in the courts) and many further years to finalise
{i.e. to implement the settlement agreements). 1t:is therefore essential that these many
thousands (at least hundreds of thousands and potentially over one million) of people who have
been waiting for 15 years for their claims to be addressed are in no way disadvantaged as a
result of the reopening of claims. Among the outstanding claims are 7,226 claims that are not
vet gazettedand a furtherl,507 gazetted claims that are not yet settled.

3.3.There are aiso 20,582 claims that are ‘settled’ but not finalized. Given that some of the rural
claims involve between 1,000 and 10,000 households, these claims could account for several
million people who are waiting for the Commission to make good on its commitments made in
signed settiement agreements. Some are held back due to budget backlogs, others due to
institutional capacity limitations, and others due to the unwillingness of owners to sell at prices
offered by the Commission. Among the settied but riot finalized claims are 8,008 claims that are
partially settled and 12,594 settied claims that are not yet implemented. In other words,
settlement agreements have been signed on paper, but land has bought been acquired, nobody

has resettied on their land, no houses or infrastructure has been bought and no development
process initiated.

¢ 3.4.1n view of the above, it is fair to say that the restitution process is stifl in its early stages, with the

o most complex work of resolving rural community claims, negotiating settlement agreements
that are acceptable to the claimants and the state, implementing these agreements still to be
done. Resolving the existing claims will Iikely take at least a further 15 years, and probably more
to.implement all the settlement agreements and court orders. it is important to consider not
merely the number of claims but the number of people who have been waiting and spending
time, money and effort in the claims process and still have not received restitution for the unjust
dispossession they and their forefathers and mothers suffered.

4. Re-opening the claims process

4.1. We address three issues relating to the proposed re-opening: (1} the need for evidence of the
scale and nature of the demand, and reasons why the Minister has not used available avenues
for addressirig these claims; {2) existing institutional capacity and budgetary constraints and
implications and requu’ements should the claims lodgement process be re- opened; and (3} the

- status of exlstmg pendmg cia1ms v is new c‘iaims ahd the need to rmgfence the former
agamstthe latter S RS PR TR .




Evidence of demand for re-opening & reasons why Ministerial discretion has not been used

4.2, We are aware of demands for the re-opening of the claims process, by those who are eligible
under the Act but who did not lodge claims prior to the deadline of 31 December 1998,
However, we are not aware of the scale of such demands, nor any evidence that the Commission
or the Department has conducted any research to assess the scale.

4.3.The re-opening cannot be separated from the challenges facing the Commission in carrying out
its existing mandate. Claim forms have been lost, claimants have been frustrated with delays
over years and years; claimants have died waiting for restitution; and delays have contributed to
complex and conflictual relationships within communities and between communities, the
Commission, other state authorities, landowners, and other affected parties. The frustrations
and anger expressed by claimants at consultation meetings should be heard by representatives
in Parliament as an indictment of the systems and capabilities of the Commissior, and & warning
of the implications of a massive expansion in the restitution process.

4.4.1t is important to note that the existing Act makes provision for Ministerial discretion to be used
to provide alternative remedies for those whose land claims fall outside the parameters of the
Act.. Section 6(2)(b} of the existing Act empowers the Commission to make recommendations to
the Minister regarding ‘the most appropriate form of alternative relief ... for those claimants.
who do not qualify for the restitution of rights in land in terms of this Act” (Sectton 6(2)(b}). if the
department is aware of claims that were unjustly excluded from the restitution process to date,
could they not’ be addressed through this mechanism? Other mechanisms inciude the land -
redistribution programme, and housing and settiement -upgrade'programmes. The recognition of
culturally and historically significant sites could also be accommodated through existing laws,
policies and programmes. The Bill provides neither evidence or arguments on the reasons for
not using these mechanisms to provide alternative remedies.

institutional capacity and budgetary constraints and projections of requirements

4.5,Reopening the claims process means massively expanding not only the claims of the people

against the state, but means massively expanding the capacnty of the state to respond to the
people s claims.

4.6, For this reason; Parliament shouid require the Commission to provide a comprehensive Strategic
and Operational Plan over the coming medium term expenditure framework, demonstrating
how it will be able to upscale its capabilities to the levels required.

4.7 As a ballpark estimate, if the Commission is correct that about 379,000 new claims might be
lodged, this would require at least a_six-fold increase in _its capital and current budgets; this

would be commensurate with the mcrease in the number of claims that is antidpated and allow
the Commrss&on to address them at a s:milar rate as the claims addressed between 1998 and




would require-a 12-fold increase in capacity, which could be considered the same as requiring an

annual budget in the ballpark area of R36 billion per vear (in 2013 Rands} over the coming few
decades.

The status of pending vis--vis ‘new’ claims and the need to ringfencing existing pending claims

4.8.We believe that the financial cost of re-opening the restitution programme is going to put a

massive strain on the Department’s ability to process the existing claims and attend to other
land referm matters.

4.9.The rights of existing claimants to administrative justice requires that their claims not be

jeopardised nor further delayed due to the reopening of the claims process. There are two

~ categories of existing claimants: those whose claims are unresolved, and those whose claims are

settled but lmpiementatson has not been finalised. Therefore there are two posmbie ways in

which the ringfencing could be done, dependlng on the legal mterpretat:on ‘of the nghts of the
various parties to administrative justice, under the Administrative Justice Act 3 of 2000:

4.10. Option 1: ringfence all existing claims against all later claims. This would mean that those
whose claims were lodged by the first deadline of 1998 should have their claims settied and
finalised before the ‘new’ claims lodged between 2013 and 2018 are addressed.

4.11. Option 2: ringfence only those existing claims which are settled against all later claims, The
disadvantage here isthat this would mean that those whose claims were lodged by the first
deadline of 1998 and whose claims are not yet settled (through a 542D notice or a court order)
could stil be affected by counter-claims by other individuals or groups on the same or
overtapping land. However, it would ensure that those whose claims are settied, but-not yet fully

implemented and finalised, would not have their settlement agreements reversed due to later
‘new’ claims. '

4.12. Deciding between Option 1 and Option 2 requires political consultation and sourcing of legal
opinion regarding the relative rights of the various parties. '

4.13. Parfiament should not pass the Bill as it stands without having made a decision regarding
one or the other of the options, and its incorporation in to the text of the Bill,

Recommendations:
1. Revise the Bili to reduce the new period of lodgement from five years to one year.

2... Provide evidence regarding the demand for re-opening of claims and its scale.

3. Provide estimated timeffames for thé completion of existing restitution claims.




Provide a Strategic and Operational Plan to upscale the Commission’s institutional capacity and
budgets for the extended timeframe of the restitution programme.

Provide legal opinion and political direction on ringfencing of existing claims against ‘new’
claims. ' '

5.

5.1

5.2

5.3.

Betterment claims

Maost of the estimated 379,000 potential new claims are likely to be Betterment claims.

.Betterment claims will be settied through cash compensation or developmental restitution — not

restoration of land. This means that the expanded restitution process would likely have much
iess effect on the racially skewed pattern of landownership in South Africa than the existing
claims lodged prior to the end of 1998 could have, once they are resolved.

Addressing Betterment claims will mean that potentially many billions of Rands will be given to
poor people in the former Bantustans, certainly something that is desirable in terms of historical
redress and redistribution of wealth. However, the costs of making this transfer through the
restitution process will be far higher than by transferring the same resources to the same people
outside the restitution programme. Estimates of the iikely cost of Betterment claims, and of the
cost to the state of processing them, should inform Pariiament’s consideration of this Bill.

5.4.The one successful Betterment restitution claim thus far — in Cata in the Eastern Cape — shows

that more than a decade after settling the claim, the implementation has barely begun, despite
very substantial costs and enormous pressure on the Commission with its limited institutional
capacity. In addition, providing ‘developmental restitution” to the people of Cata exposed the
difficulties of cooperative governance between the Commission and its regional commissioner’s
office, and the provincial government and district‘ and local municipalities,

5.5.There is no restriction on government taking steps to prioritise poor rural communities for

6.

developmental support in the form of public infrastructure, income-generating projects, farming
support, and other means. Doing so outside the strictures of the restitution process would
possibly be preferable for all concerned, and create unequal treatment of people who were
subjected to Betterment planning and those in a similar situation curfently who were not. Have
the potential Betterment claimants been consulted on whether they want then‘ cialms address
through the restitution process or not?

Acquisition through Purchase and Expropriation

6.1.The Bill provides for the Minister to delegate his powers under Sections42C and 42F of the Act to

the Director-General, the Chief Land Claims Commissioner, or the Regional land Claims
Commissioners. This includes authority to buy land and to expropriate land, which the Minister
is empowered to do in terms of the 2003 Restitution Amendment Act. What is not clear is the

. justification for the delegation. This section should be read together with the Expropriation | Blil

publrshed |n March 2013 Cianfymg the procedures mvo!ved m exproprratnon is mdeed needed




6.2.The previous version of the amendment Bill, published in May 2013, contained the much more

permissive phrase ‘or any other officer of the State’. We oppos_ed this, on the basis that it was
too broad, and would likely conflict with the provisions of the Expropriation Bill as well as the

Provision of Land and Assistance Act. It has now . been omitted, We weicome its removal from
the Bill.

6.

Recommendations:

Justify the need for delegation of powers to acquire and expropriate fand.

7. Appdintment of judges to the Land Claims Court

7.1.The Bill proposes various changes to the Land Claims Court (LCC), including that there must be

five judges and a Judge President, and that these must be judges of the High Court. This is a
reversal of the existing provisions which allow any person considered to have relevant
experience to sit on the LCC, jettisoning the idea that adjudication of land claims must draw on a
range of contextual knowledge, and not only technical interpretation of the law. There have
been widespread criticisms that this ‘pro-poor court’ has produced ‘anti-poor outcomes’ and
one result of this is that trust in the Court has been eroded, as evidenced in the current
campaign by the National Union of Metalworkers of South Africa (NUMSAJ and Food and Allied
Workers Union (FAWU) which explicitly calls into question the role of the Court.The current
proposals-are likely to further separate this specialist Court from relevant contextual expertise,
This is not advisable, and no motivation for this is provided in the memorandum to the Bill.

7.2.The other proposals on the Court flow from this. It is proposed that the judges will sit on both

the High Court and the Land Claims Court; this dual appointment means that, unlike the Labour
Court, they will not specialise entirely in land iaw but work on a range of different kinds of cases.
The whole idea of having a Land Claims Court = drawing on experiences with land tribunals in
Canada, New Zealand and elsewhere —~ arose from the need for a specialist court. Why is the
Land Claims Court not to be specialist? The likely reason is that, with most claims being settled
through negotiation, under the administrative process provided in Section 42D, the work of the
Court is somewhat erratic. Since all judges of the Land Claims Court will also be High Court
judges, the Bill proposes that all the sections of the Act dealing with their employment and
remuneration are to be deleted.

7.3.Acting judges are to be appointed by the Minister of Justice (not the President, as is currently

the case), which couid help to address problems of vacancies, and this can be for an unspecified
duration. This is probably a good idea.

7.4.While several of the provisions seem to address problems: with vacancies in the Land Claims

s ) mdependence and specialisation of the court, and also to enable a. range of dtspute resolution. .. ..o,
optlons “including ‘tmediation and arbrtratlon. ‘Mare. thought is. needed on. how - the -two =« -
' ;nstltut:ons the Commlssmn and the Court can work more c:lose!y and effectlveiy together

Court — 2 positive move — at the same time, there must be provisions to support both the.




‘Recommendations:

7. Given the need for a specialist court, rethink the provisions in the Bill on making appointments
to the Land Claims Court concurrent with appointments to the High Court.

8. lntrodtjee new provisions into the Bill to improve co-ordination of the work of the Commission
and the Land Claims Court.

8. Administrative justice

8.1.Community members have often raised concerns about the restitution claims process, and in
particular in relation to lack of feedback and engagement afier the submission of their claims.
This connects to issues of administrative justice as community members are expected to wait for
long periods of time without receiving any indication on the progress of their claim. Moreover,
community members have also voiced the need for an internal appeals mechanism that would
allow communities to be informed on missing docurmentation or additional supporting
information that would be needed to process their claims rather than claims being rejected and
communities being forced to utilise the Land Claims Court which can extend the process of
finalising their claims. Furthermore, administrative justice is better served when community
members have access to officials to assist with additional information to conclude claims,

Recommendations: -

9. Provide clear guidelines forclaimants on how fo engage with the clajims proeess and create

obligations on the Commission to set in piace mechanisms for feedback to claimants regardmg
;. the processing of their claims.

10

Provide an appea!s system within the restitution claims process to allow communltxes to
chalienge infringements of procedural rights.

11. Reievant issues not addressed by the Bill

11.1. There are some matters that have not been raised in this bill that are materially important in
order to understand its full implications. These include (a) funding for restitution via the new
Recapitalisation and Development Programme policy, (b} restitution for pre-1913 land claims by
Khoi-San people and others, and (c} the status of Communal Property Associations in land

_reform policy: The, sectlon below outlines the considerations that PLAAS w1shes to bring'to the

e o H bR

attention of Parhament, which, arer not ectly add eSsed ln the Restltg 70}1 Amendment Bill but..
., w;il shape |ts tmpiementatmn - .




A Hierarchy _of Rights

11.2. A draft restitution policy document of March 2013 (not presented to Pariiément) specifies
that claimants will not necessarily be given ownership of the land they lest. Up until now, and
based -on the Kranspoort judgement of 2001, people who lost property rights (‘beneficial
occupation’} are to have these rights restored in the form of private ownership, regardless of
whether they lost customary rights, private title, or forms of tenancy. This means that the Land
Claims Court said that there must be no discrimination regarding the type of tenure rights lost.
Now, a possible hierarchy of rights is being proposed, with the suggestion in the policy {but not
in this Bill) that those who were not private landowners at the time of dispossession will get ‘use
rights’ rather than ownership. This suggests that the class hierarchies of the past will be
resurrected: the syndicates of middle-class blacks who bought land around the turn of the last
century should get ownership, while the descendants of those who had already been
dispossessed, and were sharecroppers or labour tenants or had other relationships to the land

they held, should now get ‘use rights’ rather than ownership. Is it the aim that the restitution-
process should revive these inequalities?

The Khoi-San and pre-1913 Ciaims

11.3. The Bill does not address pre-1913 claims at all, though the memorandum to it says that a
separate process is underway to look into this. In political pronouncements, this has been linked
specifically to the demands of Khoi-San people, but there can likely be no justification for an
ethnically-selective re-opening. There seems no .clear middlé ground: either the process of
claims prior to 1913 (starting from which date?) is a blanket reopening to all people, or it is not.

Opening up the whole restitution process to pre-1913 claims would require constxtutuona!
amendment to Section 25(7). '

11.4. However, there is no legal constraint on {(a} Ministerial discretion to address pre-1913 claims
by referring these to the redistribution process, through which the land in question could be
acquired and transferred to descendants of the Khoi-San community who lost land before 1913,
or {b} the Commission working with other state institutions to erect monuments, renaming,
acquire and maintain heritage sites and create other symbolic forms of restitution. Why have

these opportunities not been used? The Minister could do so, now, without any legal
amendment.

11.5. it appears that there is a mix of claims to territory, claims to land, claims to sovereignty, and
claims to traditional authority that are combined in the claims of the Khoi-San. How much of the
push is for land through a claims process — as opposed to land through a redistribution process?
Are the demands of the Khoi-5an communities for land ar for traditional authority?

Communal Property Associations

11.6. Communal Property Associations (CPAs) and Trusts are legal entities for the holding of land
in common, and since 1994 most of the iand awarded to successful restitution claimants whose
claims are group-based has been transferred to such entities. Trusts, however, do not provide
sufficient accountability of trustees to group members and CPAs are now generally preferred.
CPAs aliow successful claimants from communal areas to hold land collectively without
submitting themselves to the authority of traditional leaders, should they so choose. They also

_ allow traditional leaders to play a constructlve role on the executwe committees elected by CPA
,umembers should that be desnred R ‘




11.7. Recent policy pronouncements by the Ministerl and senior officials indicate that
government intends to discourage the establishment of CPAs on land that is seen by traditional
leaders as-being under their jurisdiction. This could include much land claimed for restitution
purposes. This opens the way for traditional leaders to claim large areas of land when the period
for the lodgement of clalms is extended, :

11.8. There are indications that government is ‘already preparing itself for tradition® al leader
claims. In over 30 cases CPAS have been formed for taking transfer of restitution land but are
still waiting such transfer, and in one case, in. Cata, where the CPA has been awaiting transfer
since 2000, this is in defiance of a court order. According to a senior official of the department,
this is because of the objections of traditional leaders.

Recapitaiisation. Funding

'11.9. Experience to date of the recapitalisation of failing land redistribution projects aliows for an
assessment of how recapitalisation might work inthe restitution context. PLAAS has carried out
exploratory research regarding the practice of recapitalisation. Of particular concern is the way.
public funds channelied through recapitalisation have sometimes ended up supporting
agribusiness and consultants (strategic partners) to the detriment of fand redistribution
beneficiaries. Community members are sometimes used by agribusiness and strategic partners
to regisier projects and access government funding which supported their own farming
operations, with community members seemingly unclear on their role as beneficiaries, how
much they were to benefit and/or receiving few benefits, whilst the majority .of shares/profits
are retained by agribusiness or strategic partners. Moreover agribusiness and strategic partners
are sometimes very reluctant to -provide details on project details, such as profit sharing
arrangements, the role of beneficiaries, who the project beneficiaries are'and so on; this is even
though their operations arefundedby public money.

11.10. Consequently,making recapitalisation and develonment grants the sole mechanism for
providing financial support for restitution projects raises a number of concerns. These
includequestions of transparency and accountability, private sector enrichment through public
sector money and unfair profit sharing and/or allocation of shares for restitution claimants.
Moreover, recapitalisation was conceptualised to be a policy vehicle for failed or failing land
redistribution projects yet now it is being positioned as the only funding model for financial
support for the whole land reform programme, This should not be the case.

Recommendations:

11. The Biil should include a re-affirmation- of the rights of land claimants to choose the basis on

which they own land .and exercise their land rights following restoration or the award of
alternative land.

12. The Department should fulfil its legal obligations to CPAs to which land has been awarded, and

provide effective support to and oversight of all existing CPAs and Trusts holding fand on behalf
of successful claimant communities.

sy “Minhister. Guglle Nkwmti stated at the openmg of the “and Divided” conference at UCT ; m March
>+ 2013 thatinhis view a. communai area wn:hm a communal area is ‘wrong’ and should be -

- ,dtsuou—aeec




13. Retain restitution grants for claimants, in fulfilment of the state’s obiigations to provide

development -as part of realising their right to restitution — and not as part of a discretionary -
programme. '

14. Do not require claimants to enter into partnerships with strategtc partners as a precandition for
' restoration, as this diverts public funds to agribusiness.

10, Lack of adequate consuitation

10.1. The communities and groups of people who are going to be directly affected by the Restitution
of Land Rights Amendment Bill must be consulted. The provincial hearings conducted, and several
workshops prior to that, addressed rural people in general, and not specifically those claimants who
are waiting for their claims to be resolved. They are the parties with most to lese from this new Bill,
unless the ringfencing proposed above is introduced prior to Parliament passing the Bill.

Recommendatiens:

15. The Bill should include a re-affirmation of the rights of fand claimants to choose the basis on

which they own land and exercise their land rights following restoration or the award of
alternative land.

11. Conclusion

11.1. PLAAS supports the reopening of lodgement provided that the serious dynamics around
systemic, rights; funding and consultation issues are adequately dealt with. Moreover, there isa
need to ensure that the legislative and policy changes {such as the Recapitalisation policy) that
are being developed and. introduced are actually reflected in the form of a White Paper that

reflects an overarching and clear policy vision. Currently, the lack of a White Paper means that
new bills and policies lack cohesion and ieading to policy disjuncture.

11.2. in the absence of any formally adopted policy, several laws including this Bill are under
consideration and even being considered in Parliament. The White Paper of South African Land
Policy of 1997 has long since been discarded, and instead government is doing bits and pieces
of decision-making on the hoof. After the National Land Summit of 2005 promised an
overhauled policy, including an alternative to the ‘willing buyer, willing seller’ approach to

" acquiring land, nothing happened for several years.running. In 2011, two and a half years into
the Zuma administration, a Green Paper on Land Reform was published, which provided no
direction on-core poitcy uestions b_ut_dld propose to create severai new institutions. And st:l[

. ae
PR '

L5 there is no néw Whits“Paper’ Which'can” prov:d“'!%f poiicy framework. fy i absence major

‘changes aré underway, ‘wrth“no transparency a8 to the d1rect|on bemg pursued




11.3.  Without clarity on how land reform can help to reduce poverty, stimulate rural economies,
or contribute to the National Development Plan, Parliament is expected to -debate an
Expropriation Bill, a Land Tenure Security Bill, a Spatial Planning and Land Use Management Bill,
a Communal Land Tenure Policy, a Communal Property Associations Amendment Bill, an
Infrastructure Development Bill and a Land Valuation Bill. If the fand claims process is reopened
it will fikely mean delays in processing existing claims. it.will almost certainly extefid the lifetime
of the restitution process by several decades. The implicatlons should be considered within the
framework of an overarching White Paper on Land and Agrarian Reform.

11.4. We support the call for a White Paper made by Parliament’s joint Ad Hoc Committee on the
Legacy of the 1913 Natives Land Act.

Recommendations:

16. Parliament should call on the Minister to develop a White Paper on Land and Agrarian Reform.

17. The White Paper should enjoy ’Widespread support, garnered through consultation with rural
peopte, which would guide the work of his department, and establish the framework within
which all the current Bills and policies can be assessed.

12. PLAAS’s credentials

12.1. PLAAS is a research and teaching programme which focuses on developmental, social,
economic and legal issues in the rural areas of South Africa. 1t aims, on the basis of its research,
to provide considered and practical p'olicy recommendations. it seeks to foster scholarship and
to provide expertise in matters pertaining to rural development. PLAAS was formed in 1995, It
is a thriving research institution employing some 24 staff and representing disciplines ineluding

sociology, anthropologyl geography, political science, development economics and development
studies.

12.2. PLAAS has a particular focus on rural livelihoods, natural resource management and land
reform. The projects in thlS field have included:

Human rights and governance in South Africa’s land reform programme

Policy options for land and agrarian reform;

Participatory monitoring and evaluation of the South African land reform programme;
Land redistribution and poverty reduction in South Africa; and

Chronic poverty and development policy.

12.3. Through the extensive research and policy work done in the different projects, PLAAS staff
have come to.have an understanding of the problems besetting rural areas, of the causes of
rural _poverty, of the ways in WhICh people Iwmg in rural areas subStst and of the manner in




12.4. PLAAS has played a significant role in momtorlng and supporting the restitution process in
these ways:

12.4.1. - The Director of PLAAS, Prof Andries du T0|t was a member.of the Ministerial

. review team in 1998 which proposed amendments to the Restitution Act, including
.Section 42D, and which led to the introduction of Standard Settiement Offers and
the administrative process for settling claims, thereby reducing the heavy backlog
of cases in the Land Claims Court and speeding up the resolution of claims;

12.4.2.  Various colleagues at PLAAS have over the years conducted in-depth qualitative
case study research into land claims settlement processes and outcomes;

12.4.3. PLAAS was part of the “Sustainable Development Consortium” established in 2005,
and consisting of the Commission, Phuhlisani Solutions (a land reform and
development practice consulting company) and Belgian Technical Cooperation to
conduct national research to inform an improved practice of ‘land reform
implementation;

12.4.4, Prof Ruth Hall worked on the official government review of communal property
associations (CPAs) and communal property institutions (CPls) in land reform
{including restitution and redistribution projects) during 2004 and 2005;

12.4.5, PLAAS was part of the Sustainable Development Consortium which was
commissioned to conduct the official government review of settiement support in
the context of restitution claims; 7

12.4.6.  PLAAS has provided formal and informal input into policy processes; and PLAAS has
since 2002 offered a specialist postgraduate training course, with options of
postgraduate diplomas and MPhil degrees, in Land and Agrarian Studies, which has
been attended by several regional {and claims commissioners, their staff, and staff
of non-governmental organisations working on land claims;

12.4.7.  Within this postgraduate course, we teach a module on “The Agrarian Question in
Southern Africa”, including a focus on South Africa’s land restitution programme.

12.4.8.  Together with the University of Stellenbosch and the Human Sciences Research
Council, PLAAS co-hosted a major national conference on land restitution entitled
“Land, Mermory, Reconstruction, and Justice: Perspectives on Land Claims in South
Africa” and Prof Ruth Hall co-edited an academic book of the same title.’

12.5. We therefore have a longstanding relationship of exchange of ideas with the Commission on

{ the. Restitution of Land Rights and with others involved in implementing and supporting the
restitution process.

~




Summary of PLAAS Recommendations

Below is a summary of the 17 recommendations from PLAAS, with the four most important
recommendations highlighted.

Recommendations:

1. Revise the Bill to reduce the new Qeriod of lodgement from five vears to one vear,

2. Provide evidence regarding the demand for re-opéning of claims and its scale.

3. Provide estimated timeframes for the completion of existing restitution claims.

4. Provide a Strategic and Operational Plan to upscale the Commission’s institutional capacity and
budgets for the extended timeframe of the restitution programme.

E. Prowde legal opinion and political direction on ringfencing of ex1sting claims against ‘new’
) claims.

6. Justify the need for delegation of powers to acquire and expropriate land.

7. Given the need for a specialist court, rethink the provisions in the Bill on making appointments
to the Land Claims Court concurrent with appointments to the High Court,

8. Introduce new provisions into the Bill to improve co-ordination of the work of the Commission
and the Land Claims Court. ,

9. Provide clear guideiines for claimants on how to engage with the claims process and create
obligations on the Commission to set in place mechamsms for feedback to claimants regarding

~ the processing of their claims.

1 10. Provide an appeals system within the restitution clalms process to allow communities to
challenge infringements of procedural rights.

12. The Bill should include a re-affirmation of the rights of land claimants to choose the basis on

which they own land and exercise their Iand rights following restoration or the award of
alternative land.

13. The Department should fulfil its legal obligations to CPAs to which land has been awarded, and
provide effective sdpport to and oversight of all existing CPAs and Trusts holding land on
behalf of successful claimant communities. '

14. Retain restitution grants for claimants, in fulfilment of the state’s obligationé- to provide
development as part of realising their right to restitution — and not as part of a discretionary
programme,

15. Do not require claimants to enter into partnerships with strategic partners as a precondition for
restoration, as this diverts public funds to agrlbusmess

16. Parliament should caII on the Minister to- develog a White Pager on Land and Agrar:an Reform.
17. The White Paper should: enjoy widespread support, garnered through consultation with rural

people, which would guide the work of his department, and establish the framework within
which alf the current Bills and policies can be assessed. '




