My name is Ramatsimele Francina Motjoadi, a community representative duly authorized by Tladi-Ya-Kgahlane to present on their claim Vol 476, Pretoria 11.02.2005, Claim No: 27325
The fact cannot be denied that successive legislation in South Africa has gradually minimized and changed the role of traditional leaders in the administration, control and management of land. This to a significant extent has affected and strained chiefs’ relations with their respective communities as far as land administration, management and control is concerned. This comment fairly relates to  Kgosi Mokgome Matlala’s counter claim and the RLCC: Limpopo’s inability to adjudicate on Tladi Ya Kgahlane’s matter  versus Matlala tribe, which both lay claims to similar farms (Boshhoek 752KS, Nooitgezien 716KS and Ongezien 717KS). Matlala tribe has been allocated the land which has been inhabited by Tladi Ya Kgahlane from Mohlaletsi  in Sekhukhune since 1870. Anomalously, the Matlala tribe never settled on the three farms under claim. Kgosi Shikwane Matlala (Kgosi  Mokgome Matlala’s father), arrived at Mohlalaotwane  from Jane Furse in 1957 during massive  insurrection in the history of Sekhukhune which emanated  from internal conflict between the Rangers and Executives (Makhuduthamaga). For clarification, the Rangers supported reforms or provisions of Black Authorities Act of 1951whilst the Makhuduthamaga were against the reforms which in their view were paving the way to self-government and usurping their power. The Rangers were supporting Bantu Authorities Act of 1951 which culminated in the introduction of Tribal Authorities in 1958. The Rangers, by virtue of being the supporters of apartheid regime, were given preferential treatment by the then nationalist government. It is against this background that the Matlala tribe, due to their collaborative stance with the then nationalist government, was allocated land which was already occupied by Tladi Ya Kgahlane. 

We therefore make a special appeal that Tladi Ya Kgahlane be given back what is lawfully belonging to them by virtue of they being the earliest inhabitants of Boshhoek 752KS, Nooitgezien 716KS and Ongezien 717KS respectively.   The Tladi Ya Kgahlane community must be protected against super imposition of Kgosi Mokgome Matlala and his tribe at all cost.
In short the government must ensure to it that the current claim is settled objectively for the benefit of Tladi Ya Kgahlane community and not the Matlala tribe and Kgosi  Matlala who have been elevated by previous legislation at the expense of the former.
……………………………………………………………………………………………….
R.F. Motjoadi (Tladi Ya Kgahlane Community Representative)
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TLADI YA KGAHLANE SUBMISSION :  Vol 476, Pretoria 11.02.2005, Claim No: 27325

MAIN PROBLEMS WITH THE BILL

1.  OUTSTANDING CLAIMS

1.1 Current outstanding claims must be prioritized and be finalized first before the new claims can be lodged.

In our case, Kgosi Mokgome Matlala counteracted Tladi Ya Kgahlane claim. The re-opening of the window for new restitution claims will create additional backlog in terms of adjudicating on this claim and bringing the matter to finality. As already indicated,  the fact cannot be denied that successive legislation in South Africa has gradually minimized and changed the role of traditional leaders in the administration, control and management of land. This to a significant extent has affected and strained chiefs’ relations with communities and other democratic structures such as CPAs and Trusts as far as land administration, management and control is concerned. This comment fairly relates to  Kgosi Mokgome Matlala’s counter claim on the land claimed by Tladi Ya Kgahlane and the Regional LandClaims Commission: Limpopo’s inability to adjudicate on Tladi Ya Kgahlane’s matter  versus Matlala tribe(under Kgosi Mokgome Matlala). The two both lay claims to similar farms namely Boshhoek 752KS, Nooitgezien 716KS and Ongezien 717KS. The Matlala tribe has been allocated the land which has been inhabited by Tladi Ya Kgahlane from Mohlaletsi  in Sekhukhune since 1870 by the then Department of Land Affairs despite the fact that the Matlala tribe never settled on the three farms under claim. Kgosi  Shikwane Matlala (Kgosi  Mokgome Matlala’s father) and his people arrived at Mohlalaotwane  from Jane Furse in 1957 during massive  insurrection in the history of Sekhukhune which emanated  from internal conflict between the Rangers and Executives (Makhuduthamaga). For clarification, the Rangers supported reforms or provisions of Black Authorities Act of 1951whilst the Makhuduthamaga were against the reforms which in their view were paving the way to self-government and usurping their power. The Rangers were supporting Bantu Authorities Act of 1951 which culminated in the introduction of Tribal Authorities in 1958. The Rangers, by virtue of being the supporters of apartheid regime, were given preferential treatment by the then nationalist government. It is against this background that the Matlala tribe, due to their collaborative stance with the then nationalist government, was allocated land which was already occupied by Tladi Ya Kgahlane.  
We therefore make a special appeal that Tladi Ya Kgahlane be given back what is lawfully belonging to them by virtue of they being the earliest inhabitants of Boshhoek 752KS, Nooitgezien 716KS and Ongezien 717KS respectively.   

In short the government must ensure to it that the current claim is settled objectively for the benefit of Tladi Ya Kgahlane community and not the Matlala tribe and Kgosi  Matlala who have been elevated by previous legislation at the expense of the former.
2. SECTION 33 AND ESTABLISHMENT OF NEW CONDITIONS FOR LAND TO BE RESTORED TO CLAIMANTS
In the first place, we make an advocacy for land to be restored to claimants unconditionally because land is part of human rights. The government must make sure that claimants are supported in all respects for the realization of their dreams. On the basis of the lessons learned, the government restored land to claimants without proper education which resulted in lack of capacity on the part of recipients. 
2.1  In case the cost of expropriating the land becomes expensive especially where mineral rights are involved, the government must structure beneficial agreements between the mineral rights holders and claimants because we said :”The people shall govern and share the wealth of the country”, but while coming to sharing, the devil is ever in the small print.   
2.2 The government must ensure that claimants are supported both institutionally, technically and financially

2.3 Even in the case where claimants diversify from original land use, a long as that make business sense, claimants must just be helped, for diversity is the spice of life.
2.4 New method of applying for funds through the Recapitalization and Development Fund, deviating from the former restitution process is unacceptable as restitution claimants without a business plan and a “strategic partner “ are unlikely to receive funding. In this case the matter is complicated by the fact that there is always a failure of good intensions whereby most good business plans with “strategic partners” only benefit “strategic partners” at the expense of restitution claimants. This New Bill, if passed without careful considerations of amendments to be made in terms of redressing the past, can definitely perpetuate the past imbalances by ignoring the restitution process’ constitutional imperative as far as aspirations of rural and poor communities are concerned as the restitution process and budget may be used to target and support a class of ‘commercial farmers’
3. LIKELIHOOD OF THE BILL TO UNDERMINE INDEPENDENT OWNERSHIP RIGHTS ACQUIRED THROUGH    

    LAND REFORM AFTER 1994, AND HELD BY CPAs   

Communal Property Associations (CPAs) were formed as legal entities through which communal land could be transferred after restitution.  The chiefs contest the same communal land owned by CPAs on restitution. Kgosi Mokgome Matlala’s counter claim to Tladi Ya Kgahlane claim is a good example on how the new Bill could undermine rural people’ constitutional rights as gains already made through land reform after 1994. The Minister’s  reduction of powers of CPAs and confinement of CPAs to non-communal areas in rural areas is a clear indication that the government is  reliving the Black Authorities Act of 1951 as well the implementation of the provisions of the Act, which means that the door is open for chiefs to claim land on  behalf of ‘tribes’. The fact that since 2000 the Cata CPA in the Eastern Cape has been waiting for their land title to be transferred but in vain due to objection by traditional leaders, is a clear indication that the nationalist government legislative policies are here to stay. While coming to the matter of the Cata CPA versus traditional leaders in the Eastern Cape the government with special reference to Department of Rural Development and Land Reform must make sure that there is no perpetuation of apartheid legacy by centralizing administration, management and control of land in the hands of the chiefs again despite the latter’s failure to protect land as a basic human rights under Bantu Authorities Act of 1951. So in short we cannot have two systems or institution (CPAs and Chiefs) which deal with land issue but repelling each other with regard to administration, control and management. According to the Black Authorities Act of 1951, chiefs had a lot of power as far as administration, management and control were concerned, but in principle they did not have any power as they were mere rubber stamps of the nationalist government and helped in further dispossession of land by the latter. As such we cannot afford chiefs and government to perpetuate the process of land dispossession by undermining what has already been gained trough land reform after 1994.Our government knows fully that chiefs in the apartheid South Africa failed to protect the land rights of the communities. All of a sudden, chiefs want to abuse our democracy by denouncing the CPAs and claiming ownership of restitution land on behalf of ‘tribes’. Truly speaking, we cannot perpetuate legacy of apartheid by allowing tribalism and democracy to work in glove.
This brings us again to Tladi Ya Kgahlane versus Matlala tribe under Kgosi Mokgome Matlala because in our view one needs not to be a Kgosi in order to qualify for restitution land. In a tribal society you qualify for something because of you are of royal blood. This system of inheritance cannot be tolerated in a democratic state.

4. THE IMPLICATION OF THE BLACK AUTHORITIES ACT OF 1951 IN THE FURTHER EXPROPRIATION OF LAND AND ITS RELATION TO THE NEW BILL  

The Black Authorities Act of 1951 created tribal boundaries which led to introduction of Tribal Authorities of 1958 and Bantustans in the late 1960s and early 1970s.This intensified forced removals. Betterment schemes were also introduced to further expropriate some of most commercially valuable land.  The new Bill opens a window for chiefs to claim a vast amount of land as King Zwelithini had already started inciting 40 traditional leaders in KwaZulu-Natal through the Ingonyama Trust to make land claims for ‘all Zulu land.’  This poses another thread of abuse of power by chiefs as it perpetuates the Bantustan mentality whereby according to the Black Authorities Act of 1951, chiefs could administer, manage and control land at the expense of communities despite the fact that in principle that was not so. The nationalist government, through the Act, further graduated the process of land dispossession which dated back to Land Act of 1913.The failure of the government today to redress the past  by coming up with a land policy which will completely remove the autocratic yoke on rural communities living within the former Bantustan boundaries is tantamount t democracy doom. The Traditional Courts Bill (TCB), Traditional Leadership and Governance Framework Act (TLGFA) and Communal Land Tenure Policy all were aimed at redressing the past by ensuring that adjacent land next to Bantustans is accessed to the benefit of communities. Instead the land policies introduced further strengthen the Bantustan boundaries by giving traditional leaders as well as new traditional councils not legally constituted an authority to claim land despite their lack of historical basis for the argument that traditional leaders have exclusive authority over land.  From historical perspective, chiefs never in principle never had authority bovver land despite being used by both colonial and apartheid government to further their politico-economic selfish authoritative ends in their endeavor to dispossess Black people of their land. So, the new Bill, before it could be passed, the government must make sure that communities interests are entrenched first before chiefs could advance their claims as only African people who can make decisions in respect of ‘communal’ land for in as much as new traditional councils do not meet constitutional requirements to receive land on behalf of communities due to their illegal make-up. 
5. RECOMMENDATIONS

We recommend the following:

5.1 Current restitution claims must be finalized first before new claims could be lodged 

5.2 The new Bill should be withdrawn and if not so amended to cater for alternatives land reform mechanisms such as land redistribution and tenure reform 

5.3 Rural communities should be thoroughly consulted so that coherent land reform policy could be developed to cater for rural people’ needs

5.4 The restoration of land should not be made conditional on productivity as land is a basic human right 
   Issue and this could intensify the issue of landlessness

5.5 The Department must address the issue of lack of capacity on its part and capacitate community-constituted structures like CPAs

5.6 The Department must thoroughly address the issue of CPAs versus Chiefs and Traditional Councils versus Tribal Authorities

5.7 The Department must protect CPAs against the counter-claims by traditional leaders of which Tladi Ya Kgahlane versus Matlala tribe under Kgosi Mokgome Matlala as the latter never stayed on the land under claim 

