THE CHAIRPERSON OF THE PORTFOLIO COMMITTEE ON HUMAN SETTLEMENTS:  MRS DAMBUZA

Dear Madam

RENTAL HOUSING AMENDMENT BILL: PUBLIC SUBMISSION & COMMENTS ON THE RENTAL HOUSING AMENDMENT BILL [B56-2013]

With reference to the above, we (Pam Golding Properties (Pty) Ltd, representing some 300 branch and affiliated franchises, nationally) hereby submit our comments on the Rental Housing Amendment Bill.

Background

As registered and duly constituted Estate Agents, we are mandated and act for a substantial number of Landlords (several thousand), invested in residential property, throughout South Africa, managing their single residential lease agreements through our network of branch and franchise offices.

The leasing process managed on behalf of Landlords deals with all aspects, including;
A) procuring and selecting suitable Tenants

B) negotiating a lease between the parties 

C) managing the lease for the tenancy period, which includes dealing with all maintenance related matters

D) conduct ingoing and outgoing property inspections, assessing any damages that the Tenant may be liable for

E) finalisation and release of  Tenant deposits, as appropriate 

Being at the coal face, we interact directly (on an ongoing basis) between Landlords and Tenants, ensuring, in the main, that harmonious relationships exist between Landlords and Tenants, dealing with all tenancy related matters, including disputes that arise between the parties.

Our processes and documentation are aligned with the requirements of the Rental Housing Act, 1999 and any amendment to the RH Act is of considerable relevance to us and the substantial Landlord and Tenant base that we continuously interact with and serve as our clients.

1.        Providing a dwelling fit and suitable to live in;

i) 4B(1)11 “The Landlord must provide a Tenant with a dwelling that is fit and suitable to live in, as well as maintain the existing structure of the dwelling and where possible facilitate the provision of utilities to the dwelling” 

ii) Whilst we are in agreement with the essence of the first part of this provision, “a dwelling must be fit and suitable to live in”, there is no definition of what this means?  It is, from a practical perspective, preferable that it be agreed before any lease is concluded between the parties what Tenants require to make the premises suitable to “live in” and that this be agreed in writing, ie if there is significant work/maintenance required.  In its current form it is uncertain, could lead to discourse, litigation and costs.The provision “maintain the existing structure of the dwelling” is subjective and could lead to disputes between Landlords and Tenants as it invites unnecessary uncertainty, discourse and possibly litigation and costs.  

“Maintain the existing structure of the dwelling” – this is not defined and could lead to conflict as a Tenant may view certain maintenance as essential but the Landlord may not.  In practice, there is “nice to have”, from a Tenant’s perspective, but these are not necessarily “have to, or need to have”. The Landlord’s financial ability to afford any and all maintenance that a Tenant may deem necessary could also be lacking at the time – invariably these matters are discussed/assessed and amicable agreements are reached between the parties. This provision is open to exploitation by (some) Tenants, causing unnecessary conflict and possible litigation/costs between Landlord and Tenant.

iii) “where possible facilitate the provision of the utilities to the dwelling” what does this mean and what are the boundaries and extent of the Landlord’s requirement (financial and otherwise) under this provision?

What are the utilities that are referred to? -  It is suggested that the utilities be defined.

2.        Amendment of Section 5 of the principle Act, substitution of sub Section (1)

“the Landlord must reduce the lease entered into between himself or herself and the Tenant to writing”.

i) Whilst we agree with the legislature that written leases are preferable, why is it necessary to make it a requirement that all leases need to be in writing? There are literally thousands of leases that, for various reasons, are simply entered into verbally and no doubt this trend will continue regardless of the Bill being passed in its current form. What would the parties’ position be if there is no written Lease  Agreement, i.e. would the verbal lease not be recognised?  And as a consequence would the Landlord and Tenant not be afforded their rights and protection provided for in the Rental Housing Act and by the Rental Housing Tribunal and / or under common law where it is permissible?

ii) Many written leases are extended verbally or tacitly when they terminate.  Would these renewals / extensions thus be invalid and would the parties not be subject to the provisions/protection offered by the Rental Housing Act?  Does it mean that a Landlord and Tenant, as a consequence of this provision, cannot rely on and enforce the provisions of verbal lease agreements?

3.        Composition of Rental Tribunals 

i) There is a new requirement that “at least one and not more than two” persons on the Tribunal shall have “legal qualifications and legal expertise”.  It is essential that these attorneys be suitably experienced and knowledgeable in residential leasing matters and well versed in all the Acts relevant thereto.  This should decrease the risk of incorrect findings and rulings as well as increase legal certainty with regard to the Tribunals’ function.

4.        Determining Calculation For Rental Escalation Amounts And The Maximum Rate Of Deposits

i)             The Bill (amendment of section 15 of the principal Act, 15.1(fB)) appears to introduce a calculation method for the “escalation of rental amounts” and the “maximum rate of deposits which may be payable in respect of a dwelling”.  This is unnecessary and interferes with the concept of a “free market”, where supply and demand regulates the market.  Most buy to let Investors purchase residential property as an investment, in a “free market” and then lease these properties to Tenants for a return (monthly rental) in a ‘free market’. To interfere with this concept would no doubt alienate residential buy to let Investors and lead to a decrease in rental housing available, in a market where there is already an acute shortage of rental homes. 

ii) A Landlord needs to be sufficiently covered against the risk of damages caused to his or her property (including non-payment of rental), hence deposits are taken. In instances a Tenant’s (financial) risk profile is such that a higher deposit is required and in other instances properties are let furnished, again requiring higher deposits, commensurate with the Landlord’s risk. This deposit amount is negotiated and agreed and should not be capped or regulated.

5.        Failure of Landlord to fulfil His Or Her Obligations

i) In terms of the Bill it will be offence for the Landlord to fail to fulfil his or her obligations under the Act.  This is a harsh sanction when taking into consideration that it is generally Landlords that have to deal with a Tenant’s breach of the Lease.  Why is this harsh sanction introduced?

Is it not also an offence if a Tenant fails to pay rent in terms of a legal contract and should there not be a similar sanction for Tenants, dealing as harshly with them as it is intended to deal with Landlords?

6.        Rental Housing Act vs The Consumer Protection Act

i)             We currently have a situation where the Rental Housing Act and the Consumer Protection Act (‘CPA’) (as applicable to a fixed term consumer agreement between a supplier and consumer, in particular) both affect and govern fixed term Lease Agreements, to some extent.  There needs to be some clarity in regard to when a rental dispute which arises from a fixed term consumer agreement, between a supplier and consumer, comes before the Rental Housing Tribunal or the Consumer Commission.

ii) In particular there is the aspect of what constitutes “a reasonable cancellation penalty” in terms of the CPA (Section 14 of the CPA), i.e. when the consumer (Tenant) invokes their right to terminate the “Fixed Term Agreement” (Lease) on 20 business days notice to the Supplier (Landlord). It appears that the some Rental Housing Tribunals have their specific interpretation as to what constitutes a “reasonable cancellation penalty”, as this is not defined in terms of the CPA 

iii) The “notice of expiry of a fixed term agreement” as required in terms of Section 14 of the CPA (and thus applicable to fixed term Lease Agreements) also unnecessarily complicates matters.

iv) It no doubt makes sense for residential Lease Agreements not to be subject to the provisions of the CPA in so far as “Fixed Term Agreements” are concerned and defined in the CPA, and that the Rental Housing Act solely regulates this aspect. We understand that the Gauteng RHT does not recognise the jurisdiction and application of the CPA insofar as fixed term leases are concerned. Could this aspect also please be clarified?

7.            Unfair Practices Regulations

i) The Unfair Practices Regulations differ Nationally. It is practical and preferable that this be standardised Nationally. Is it the intention of the Legislature to provide a National standard in this respect; if so, could it be introduced in conjunction with the Amendment Bill?

We are keen to have a representative present at Parliament on 28/29 January 2014 to assist / motivate our submission.

Thank you for affording us the opportunity to provide comment on the Amendment Bill.

Yours faithfully

	Dexter Leite
Manager Rentals - Cape Metro Region 
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