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1. Introduction

COSATU welcomes the opportunity to make a submission on the Restitution of Land Rights Amendment Bill due to its strategic importance with regards to land restitution.  COSATU requested the Department of Rural Development and Land Reform then tabled the Bill at NEDLAC and then participated in the NEDLAC Task Team dealing with this Bill.  

As the restitution of land rights is a very sensitive matter and because COSATU still has some concerns about the potential consequences of the Bill, COSATU would like to bring the following concerns to the attention of the Portfolio Committee.  Whilst the Bill has as its objectives some important progressive objectives, COSATU has several key political concerns with regards to it.  
2. The Objectives of the Bill
The Bill is an Amendment of the 1994 Restitution of Land Rights Act.  It provides for certain administrative and capacity changes, amending the role of the judiciary and more importantly the reopening of the window period for land restitution claims to be submitted.  It proposes that this window period which closed in 1998 be reopened from the time the Bill is signed into law until the end of 2018.  

The reopening of the window period is intended to allow those who could not or did not make submissions in time for the 1998 cut-off date to do so.  It is also intended to allow those who lost their land due to betterment evictions to do so on the basis that these were done against their will and that in fact they were not better off irrespective of the betterment programmes.  Betterment relocations whereby villages were often forcibly removed to supposed better areas of farming and habitation often caused the collapse of communities’ ways and means of life.

Publicly and politically, the Department initially indicated that the Bill will allow from restitution claims for land dispossessions that occurred before the 1913 cut-off date to be submitted.  This was intended to specifically benefit the descendants of the Khoi and the San.  The Department has subsequently indicated that this specific matter will be done in a subsequent Amendment Bill.
3. Areas Of Support In The Bill

Thousands of poor marginalised persons and communities were not aware of the 1998 cut-off date or were not able to make their submissions.  Affording them the chance to do so again with the correct support could make a significant contribution to land restitution and empowerment in general.  
Allowing persons and communities who lost their land due to betterment cases to make claims is critical as such claims were previously and wrongly rejected by the Land Claims Commission.    

4. Areas of Concern

The Bill has numerous critical areas of contention that the labour caucus has requested further information from the Department on and that the labour caucus requires a mandate on.

4.1. Existing Claimants

The cut-off date for claims to be submitted under the existing Act was 1998.  The Restitution of Land Rights Commission has stated that they still need to settle more than 2700 claims out of the original 71000 claims.  However they have subsequently admitted that there an additional 5000 claims that they do not have a record of but that the claimants have proof that they were submitted that also need to be settled.

COSATU’s concern is that these claims will again be delayed if the window period for additional claims is opened before the remaining claims are settled.  It would be difficult to process pending claims whilst a new window period for five years has been reopened for claims.  

Whilst recognising the Department and the Commission’s commitment to further capacitate the Commission, fast track settlements and to not delay existing claimants; COSATU strongly believes that it would not be fair or just to further delay claims which have already waited fifteen years to be settled.  It would be best for these remaining 2700 to 7700 claims to be settled first.

4.2. 1913 Cut-Off Date

Politically the Department originally stated that the Bill will allow for submissions for claims prior to the 1913 cut-off date to be made.  It has said that this will allow for the descendants of the Khoi and the San to make claims.  However the Bill is in fact completely silent upon these two issues.  The Bill does not make any amendment to the 1913 cut-off date or how the descendants of the Khoi and the San will be able to make claims.  When questioned about this the Department indicated that they intend to table an additional amendment bill to deal with this at a later date as they are not sure currently how to formulate such a bill.

Opening the 1913 cut-off date is politically attractive to many South Africans given that colonialism and land theft took place since the 1650 and did not merely commence with the passing of the 1913 Natives’ Land Act.

However the following concerns have been raised with regards to opening the 1913 cut-off date:

4.2.1. Potential Claimants Versus Traditional Leaders

Land reform academics and organisations have asked who would be able to make a pre-1913 land restitution claim and be able to provide proof since there are few persons who would have been victims or witnesses then who are still alive as will as little evidence available.

Many believe that in fact the only persons who would be able to make such claims would be traditional leaders on behalf of their communities/ kingdoms’ previous boundaries.  Concern has been raised that huge tracts of land that is now occupied by other communities hundreds of years later could then be claimed.  This could in effect pit communities against each other.  It could also lead to the rejection of resource poor individual and communities’ claims in favour of claims by wealthy and powerful traditional leaders.

Opening up the 1913 cut-off date could lead to innumerable multiple and conflicting claims to the same land.

Critics have expressed concern that in fact this Bill has come about and is being pushed to be passed so quickly due to pressure and lobbying by the National House of Traditional Leaders and is a pre-election vote catcher for them.  

The Department has further admitted that it will no longer support the creation of communal property associations on communal and traditional land.  It admits it must still develop communal land policy.

The provision for land claims prior to 1913 being done on the basis of heritage and historic sites needs further clarity as this could easily be abused by traditional leaders to claim large tracts of land.

4.2.2. The Khoi And The San

How would the Department identify and verify claims by descendants of the Khoi and the San?  Descendants of the Khoi and the San do not live in geographically distinct areas as would the residents of a village in Mpumalanga that lays claim to part of Kruger National Park.  Khoi and San communities were subjected to genocide over hundreds of years.  It is estimated that there only a few thousand direct descendants alive today scattered through the Northern and Western Cape.  

The Department has not been able to indicate how they would handle such claims.  All it could state was that they had met with some “representatives” of the Khoi and the San in Kimberley and would look at tabling a future amendment bill to deal with this issue at later unknown date.  

Many persons who now claim to be Khoi and San traditional leaders may not be able to substantiate such titles.  Many Coloured people have Khoi and San blood.  It may be more useful to focus on land reform projects for those few direct Khoi and San descendants, farm workers and rural residents seeking land.

4.3. Productivity

The previous version of the Bill required claimants to prove that they would be to use the land productively.  This has now been removed from the Bill following objections from the public.  The Department has indicated that they still would like to find another way to bring this back at a later stage.  

COSATU supports the removal of the productivity basis as a criteria for determining restitution claims and would strongly oppose any attempt to reinsert such a criteria.  This would amount to a double punishment towards victims of land dispossessions.  Land restitution is meant to restore land to those who lost due to racist policies and legislation before the achievement of a democratic order in 1994.
4.4. Role Of The Judiciary

The Bill seeks to encourage parties to reach agreement on land claims.  However in cases of dispute it provides for parties to seek relief at a part time land claims court.  This court will have the powers to make the final judgement upon the value of the land in dispute.  It is intended that this should be done with the guidance of a soon to be established national land valuator.  COSATU is concerned that judges are not land valuation experts and are thus not well placed to provide such determinations.

4.5. Linkages With The Green Paper On Land Reform And Other Legislation, Policies And Programmes

The Department released a Green Paper on Land Reform in 2010.  It has yet to develop a White Paper in this regard and has not indicated when it would be ready.  It has indicated that it will seek one and possibly two further Restitution of Land Rights Amendment Bills in the near future.  
COSATU is concerned that this amendment bill is being pushed in a haphazard and rushed manner simply because elections are nine months away and the department needs to report that it has dealt with various issues.  It has not been able to indicate how opening up for new claims would not delay the settling of the existing outstanding claims.

4.6. Costing

Bills are traditionally costed by Treasury to provide an indication as to what they would cost government to implement.  The Department has indicated that there are potentially 2.5 million betterment claimants and a total 7.5 million claimants altogether.  The average monetary payment to previous claimants was R100, 000 and the average land value handed over to claimants was R1 million.  The Department has indicated that this Bill has not been costed and has not provided a reason for this.

5. nedlac processes

Whilst discussions had taken place on this Bill at NEDLAC, the Department did not wait for the NEDLAC processes that it had agreed to to be concluded before it resubmitted the Bill to Cabinet for approval.  This disregard for NEDLAC process and the importance of social dialogue is not acceptable and sets a dangerous precedence.

6. Way Forward

Whilst supporting providing the victims of beneficiary and other land restitution claimants another opportunity to submit claims, COSATU has the following concerns about the potential consequences of the Bill:

· Opening a window period to 2018 whilst existing claims have not been settled?

· Opening the 1913 cut-off date?

· How can concerns with regards to the role of traditional leaders be met?

COSATU remains concerned that opening the window period will inevitably delay existing claimants further.  This would be unjust to claimants who submitted them more than fifteen years ago.

COSATU strongly believes that the Department needs to engage further with labour and land reform non-governmental organisations and communities who have raised serious concerns with the Bill to find ways of addressing their concerns that it will empower traditional leaders at the expense of ordinary residents.

The potentially chaotic consequences opening the 1913 cut-off date needs to be further debated politically.  It may be a politically sexy objective to support but practically may cause many ordinary rural residents’ restitution claims to be disregarded in favour of those of traditional leaders. 

It is important that such a critical bill be done properly.  The tight time frames are of government’s creation and should not be used as a reason to rush a bill with too many gaps and possible serious consequences through too hastily.  

The reopening of the window period for ordinary claimants, especially betterment victims is a correct and noble objective.  However it should not be done at the expense of the long waiting pending claimants.  
Government needs to address the concerns of existing claimants as well as the concerns of potential claimants who fear that the Bill may allow traditional leaders to delay or overturn ordinary residents’ claims.
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