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1.
INTRODUCTION
The Commission for Gender Equality (CGE) is a Chapter 9 Institution obliged in terms of it’s constitutional mandate to promote respect for gender equality and the protection, development and attainment of gender equality. The legal mandate in terms of Section 11(1)( c ) of the Commission for Gender Equality Act as amended mandates the CGE to evaluate any law being proposed by Parliament that is likely to affect gender equality or the status of women and make recommendations to Parliament thereto.
The CGE collaborated with the DWCPD during the development of the draft bill but was unaware and not part of the development of the final bill namely B 50 -2013 which is materially different from the draft bill.
2.
CONTEXTUALISATION OF THE WOMEN’S EMPOWERMENT AND GENDER EQUALITY BILL [B 50-2013]
In order for South Africa to empower women and promote gender equality the following steps inter alia must be taken by the state :
(i)
Create a new economic order based on gender equity, and accelerate women’s access to necessary resources for their economic advancement, and enact measures to support women entrepreneurs.

(ii)
Recognise and support the contributions women make to the welfare and economies of families and the development of society.
(iii)
Ensure the perceived societal role of women as mothers is not used as a basis for discrimination against them and limitation of their advancement and attainment of equality within the community and workplace.
(iv)
Enact measures to modify social and cultural norms and conduct which legitimise gender discrimination and inequality and promote changes to the traditional roles of men and women within both society and family relating to their leadership, obligations, rights and benefits.

(v) Take meaningful and effective legislative measures that will empower women and promote gender equality.

The CGE is of the opinion that such measures are fundamental to the empowerment of women and their attainment of equality. Despite bold ambitions in the Women’s Empowerment and Gender Equality Bill, the CGE is of the view that the Bill as it presently stands presents significant shortcomings.
(i) The Bill creates uncertainty regarding the powers of the Minister ( Minster for DWCPD ) in relation to the Commission for Gender Equality(CGE), in contravention of protection of the latter by the Constitution.
(ii) The Bill does not establish any new or creative initiatives which will effectively promote women’s empowerment and gender equality because discriminatory legislation such as Section 12 A of the Sexual Offences Act of 1957 which remains in force.
(iii) The shortcomings inherent in the bill appear neutral but in reality contain operational ambiguities and unrealistic expectations are created. This would technically imply that the Minister is accorded unlimited discretion to designate any public or private entity to be subject to her jurisdiction. Such a provision is overbroad. Therefore, in terms of the abovementioned, the bill fails the test for legality and certain sections fall to be unconstitutional. This would require revision to the relevant sections.
(iv) The Bill appears to address challenges faced by a small percentage of women in South Africa namely those in employment or participating in public life and as a result speaks to a limited set of difficulties they continue to experience.It does not address the challenge to empowerment and equality experienced by the majority of South African women, namely those unemployed, located in rural areas or vulnerable sectors of the economy.
(v) The WEGE Bill does not comprise of any effective enforcement mechanisms which will ensure compliance with the empowerment and equality provisions in numerous pieces of legislation including the WEGE Bill when it is promulgated.
(vi) The Bill [B 50-2013] is not aligned sufficiently to the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and domestic legislation relating to equality. This will result in an ineffectual impact by the WEGE 
Bill on promulgation. The CGE recommends that the compliance mechanisms that were set out in Clause 7 of the draft bill be retained because it will ensure effective implementation on promulgation of the Act.
(vii) In certain instances the WEGE Bill duplicates the mandate of the CGE which is set out in the Commission for Gender Equality Act 39 of 1996 as amended which is seen in Clause 9(5) for example. If one considers Section 11(1) (a) of the Commission on Gender Equality Act 39 of 1996 ( the CGE Act ) it states as follows :

In order to achieve its object referred to in Section 187 of the Constitution , the Commission shall :
· monitor, and evaluate policies and practices of :-

(1) organ of state 

(2) statutory bodies or functionaries
(3) public bodies and authorities and 

(4) private businesses and institutions , in order to promote gender equality.
The above provision is a paraphrase of Clause 7(5) which states as follows :

Designated public bodies and designated private bodies must develop and implement policies or programmes –

(a) designated to protect and advance women who have been disadvantaged by unfair discrimination.

There is no material difference between what is expected of the CGE and DWCPD in terms of the abovementioned provisions which is a duplication of the powers of the CGE.
2. INTERNATIONAL OBLIGATIONS 

2.1
      CEDAW

The Convention on the Elimination of All forms of Discrimination Against Women seeks to address the systematic discrimination against women by providing a comprehensive guideline for women’s  

empowerment and gender equality. When CEDAW is unpacked the are the essentialia :
(i) Article 2

The Sate must condemn all forms of discrimination against women and must take policy measures to make sure that the aforesaid discrimination is stopped without any delay.
(ii) Article 3

The State must use all possible measures to improve the position of women in all areas of their lives. Women must be able to develop and advance in all areas but more especially in political, social, economic and cultural fields.
(iii) Article 4

The State may give women special treatment in employment, education, housing, health care and land ownership in order to correct the effects caused by previous discrimination against them.
(iv) Article 5
The State must take measures to correct patriarchal prejudice and perceptions on the inferior status of women in the family and society, informing gendered norms and stereotypes of men and women’s roles and behaviour. The State must encourage an understanding of the importance of both men and women in society.
(v) Article 6
The State must make sure that women are not treated like objects that can be bought, sold or used for pleasure. In this regard law must not allow for the exploitation of sex workers.
(vi) Article 7
The State is enjoined to ensure that men and women are treated as equals in politics and in government of the country and that women enjoy equal representation and participation in the political life of the country. This means that women must have equal rights to stand for elections, take part in making government policy and also participate 
in the activities of civil society which influences public and political life.

(vii) Article 8
The State must give men and women equal rights to citizenship. The rights of a married woman must not be dependant on her husband
(viii) Article 9

The State must make sure that there is no discrimination against women and girls in education. This would include the requirement that women and men must receive equal opportunities to benefit from study grants, both men and women must have equal access to all areas of study, stereotyping of disciplines be prohibited and to ensure that  female students do not drop out from programmes as a result of sexual harassment, abuse or financial difficulties.
(ix) Article 10

The State must remove discrimination against women in the workplace. This would include ensuring that women and men enjoy the same employment opportunities, equal remuneration, equal benefits, the right to choose their occupation and trade freely, receive training, enjoy paid maternity leave, equal social benefits for men and women as well as support services for working women such as workplace childcare.

(x) Article 14
The State must take steps to help rural women with particular challenges they experience. In most instances rural women play an important role in ensuring that their families survive economically. This includes the work that they must perform without remuneration such as growing food for their families to eat, gathering fuel and collecting water. In this regard rural women must be able to participate in planning and development processes, have access to land and land ownership, have access to adequate health care services, be able to enjoy adequate services such as housing and sanitation, have equal access to loans and credit for farming and agricultural extension services, and access to empowerment and support measures for their self-help groups and co-operatives that will enable them to access economic opportunities and markets.
(xi) Article 16

The State must take steps to end all discrimination against women in marriage and family law. This includes equal protection in law irrespective of the marital regime, the freedom to marry a person of their choice and to have the same rights and responsibilities as their spouses during marriage.
2.2
ALIGNMENT OF THE BILL WITH CEDAW

In order to develop a meaningful Women’s Empowerment and Gender Equality Bill, it must be closely aligned to the articles set out in CEDAW. Unfortunately, when one measures the WEGE Bill against the abovementioned articles of CEDAW, the CGE notes the following shortcomings:

(i) The challenges of patriarchy continue to limit the empowerment of women in South Africa Traditional practices and customary law tend to display deep patriarchal implications and have not been addressed in the Bill [B 50-2013] as required in terms of Article 3. The CGE wishes to point out that the Draft Bill addressed patriarchy at Clause 13(2). Unfortunately this has been removed in Bill [B50-2013]. 
(ii) South Africa is a multi-cultural nation and that in some cultures women continue to be marginalised as well as discriminated against on account of their marriages not being recognised. This is evident by a failure to recognise Muslim and other religious marriages despite numerous appeals to the State. The WEGE Bill does not provide any mechanism to hold the state accountable to the obligations set out in Article 16 in CEDAW which seeks to promote gender equality within customary and religious marriages.
(iii) The rights of rural women continue to be subdued by skewed land ownership, limited access to credit and constrained opportunities which inhibits their economic empowerment alongside rural development. The Bill fails to address this issue which is set out in Article 14 of CEDAW.
(iv) The issue of consistent criminalisation of consensual adult sex work continues to erode the dignity, health and labour rights of women. Article 6 of CEDAW requires that the State take steps to address this issue. In South Africa the government has failed 
(v) to comply with Article 14 because the rights of sex workers are still being infringed by various parties including law enforcement officials. The WEGE Bill is silent on this issue.
It is clear from the above that the WEGE Bill [B50-2013] fails to address core issues that are relevant to the empowerment of women and their right to equality. Accordingly, the CGE recommends certain changes to the Bill which follows hereunder
2.2

SADC GENDER DEVELOPMENT PROTOCOL

The SADC Gender Development Protocol (SADC Protocol) which has been signed by South Africa contains the following general principles in Article 2
1(a)
States Parties shall harmonise national legislation, policies, strategies and programmes with relevant regional and international instruments related to the empowerment of women and girls for the purpose of ensuring gender equality and gender equity.


It is clear that the WEGE Bill is in conflict with Article 2 of the SADC Protocol because it is not aligned with the CEDAW. Furthermore, there is no harmonisation between the EEA, BCEA and PEPUDA as required by Article 2 of the SADC Protocol.

An important aspect of the SADC Protocol is that it sets 50/50 targets for men and women and this is embraced by the Bill [B 50 -2013]. This is evident in Clauses 7, 9 and 10 and supported by the CGE which has campaigned for such an approach towards achieving substantive gender equity in areas such as participation in political life and the workplace.
3 
THE CONSTITUTION

Section 9 of the Constitution speaks to the right to equality. Section 9 (2) provides as follows :

9(2) Equality includes the full and equal enjoyment of all rights and freedoms. In order to promote the achievement of equality, legislative and other measures designed to protect or advance persons or 
categories of persons disadvantaged by unfair discrimination may be taken.
The above provision means that the state may give women special treatment with regard to their employment, education, housing allocation, land ownership schemes, participation in political life and access to any other resources in order to address the imbalances caused by any discrimination against women. Any special treatment may continue until the discrimination ends. This is known as affirmative action. Thus far affirmative action was applied narrowly because it was limited to the workplace in terms of the EEA. 
As an empowerment bill the WEGE Bill is expected to implement the affirmative action provision in the Constitution more broadly to embrace education, health care, land ownership and political representation but it fails in this respect. This is a serious shortcoming in the WEGE Bill and the primary reason why the CGE considers it as being a poor attempt at brokering women’s empowerment and equality. Accordingly the CGE recommends that the Bill be held in abeyance in order to be revised so that it meets constitutional muster.
4.
COMMENTS 

4.1 GENERAL COMMENTS ON THE BILL

A simplistic approach to gender equality is impermissible in a proposed piece of legislation which seeks to promote gender equality. In this regard the CGE recommends that substantive equality must be promoted by ensuring the following:
(a) The rights of Lesbian, Gay, Bisexual, Transgendered and Intersex persons (LGBTI), widows and women with disabilities should be protected.

(b) Provisions are made to recognise and address discrimination on the basis of gender, especially in the workplace, more effectively.
(c) The economic discrimination and disadvantages faced by women are severe and continue to plague this group constituting more than half of the South African population. Affirmative action measures such as requiring 50% parity in directorship of companies and the enactment legislation allowing for preferential interest rates, as well as less rigid credit assessments for women that is connected to 
(d) their economic empowerment are necessary. Unfortunately, the Bill does not contain sufficient provisions to address the aforementioned issues because it does not include adequate measures to advance the economic empowerment of women substantively and broadly.

(e) Meaningful measures must be provided in the Bill which seek to address patriarchy in general including but not limited to the ability of women to ascend to senior positions in traditional leadership structures, women to be protected from being denied their right to inherit from their deceased spouse’s estate due to male primogeniture and differential remuneration for equal work on the basis of gender.
(f) The Bill does not set out the relationship that will exist between the Commission for Gender Equality and the Minister. This is necessary because the CGE is a constitutional institution mandated to promote, protect, develop and attain gender equality. Therefore, where any legislation inclusive of proposed legislation is developed to promote gender equality it must take cognisance of the role of the CGE in order to prevent any conflict with the Constitution. 
It is noted that numerous clauses in the Bill [B 50-2013] overlap with the powers and functions of the CGE thereby requiring express clarity between the powers and function of the Minister and that of the CGE. Accordingly, the CGE recommends the inclusion of a Clause which outlines the relationship that will exist between the CGE and the Minister in accordance with the constitutional principle of separation of powers. 
(g) The issue of patriarchy remains an endemic problem and was included in Clause 13 (2) of the draft bill. The CGE notes with concern the deletion of the aforesaid in the Bill [B50-2013] and recommends the inclusion of this provision.
4.2
SPECIFIC COMMENTS 


The following are noted in respect of specific clauses :

4.2.1 DEFINITIONS 

(i)
The list of definitions should be expanded to embrace LGBTI individuals.

(ii)
The CGE is mindful that the Bill seeks to amplify the right to equality by adopting Section 9(2) as the main thrust of empowerment but cautions against this because it will lead to a narrow application of empowerment. Accordingly, the CGE recommends the substitution of a broader definition of what constitutes empowerment.
4.2.2 CLAUSE 6
The CGE does not support this clause in its current form because :

(i)
There is no rational connection between the obligation and the purpose herein .
       (ii)      The expectation for entities to craft and deliver education   

                  products relating to gender equality and discrimination is     

                  onerous because specialist expertise is required. 
(iii)
There is ambiguity on which public and private entities will be identified given the level of knowledge and expertise on gender equality. A question which begs an answer is whether the Department for Women, Children and People with Disabilities (DWCPD) will require the CGE to report to it on its education initiatives. In terms of Section 181 (5) of the Constitution this is not contemplated and is also not envisaged in the CGE Act. Any authority exercised over the CGE by the Minister in terms of any law would be unconstitutional because it would undermine the independence of the CGE.
(iv)
It is uncertain which sectors of the South African population would be targeted to benefit from the education plans and the anticipated number of beneficiaries.

(v)
It will require an enormous aw well as specialist resources  
on the part of the DWCPD to review and guide all the designated public and private entities on their educational plans.
Accordingly, this Clause is not supported by the CGE and it is recommended that it be revised in order to address the abovementioned issues.
4.2.3
CLAUSE 7

The CGE supports the intention of the Clause which seeks to empower women to the extent where they will participate equally and also enjoy equal representation on key platforms. However, the CGE cannot support it in its current form because it does not set proper timeframes in key instances. For example entities may not comply with Clause 7 and rely on the fact that no timeframe is provided. 
Accordingly, the CGE recommends that this Clause be revised to allow entities to achieve the relevant targets within two years of promulgation of the Act.

4.2.4 CLAUSE 8
Although the CGE supports the intention to promote gender equality across systems, structures, institutions, policies and practices the CGE notes two weaknesses. Firstly this is an extremely onerous task and secondly there are no timeframes provided for compliance by entities.
Under the circumstances the CGE recommends that clause 8 be revised to include realistic and reasonable timeframes such as compliance within one year of promulgation and the DWCPD be creative to enlist the assistance of institutions such as the Auditor-General to audit the relevant plans and measures. Furthermore, the assignment of accountability for implementation of gender mainstreaming must be covered by relevant regulation under the Act in terms of effective monitoring and evaluation mechanisms.
4.2.5 CLAUSE 9
The CGE does not support this clause in its current form because :
(i)
There is no check and balance provided to protect entities which may be faced with legitimate constraints such as a shortage of skills and operational requirements. The CGE recommends that an appropriate check and balance in the form of clear guidelines in the regulations which the Minister may promulgate in terms of Clause 19.

(ii)
The CGE also notes that no certainty is provided for compliance. This situation will be exploited by entities which will only develop plans and not fulfil their 
substantive obligations and then rely on the loophole provided in this clause for their non-compliance. Accordingly the CGE recommends that a time frame of three years after promulgation be inserted for full compliance with this Clause.

4.2.6 CLAUSE 10
The CGE does not support Clause 10 in its current form because of an absence of proper benchmarking and an inability to define women’s empowerment clearly. This serves to undermine the intention of this clause.
Furthermore, it would be unwise not to specify what special measures must be devised to ensure access to financing and land rights which are key to women’s empowerment. It is envisaged that lower interest rates, soft loans and subsidised financial products that are linked to economic development of women would be relevant measures in this regard but are not enumerated in the Bill. Perhaps Ministerial guidelines in regulations promulgated under the Act would provide greater clarity. 
Unfortunately, in the absence of these guidelines this Clause does not provide adequate direction on economic empowerment. Accordingly, the CGE recommends revision to this Clause in order to address the shortcomings that have been identified.
4.2.7 CLAUSES 11 AND 12

The CGE supports these clauses in their current form but recommends that the Minister be obliged to provide the necessary guidelines to achieve compliance with the proposed provisions.
4.2.8 CLAUSE 13
The CGE supports this clause because collaboration with relevant entities such as NGO’s, The Auditor – General, Statistics South Africa, Governor of the Reserve Bank, Registrar of Medical Schemes, Council of Banks, Business Women’s Association, South African Football Association, South African Local Government Association, Commission for Employment Equity and Commission for the Restitution of Land Rights is necessary for the successful empowerment of women.
Unfortunately, the nature of this relationship is not clear, neither are the anticipated roles and obligations that are anticipated of these entities defined. Under the circumstances the CGE proposes that Clause 13 be revised to address the aforementioned, alternatively the Minister indicate that regulations will address the gaps created in this clause.
4.2.9 CLAUSE 14
The CGE supports this clause in its current form.
4.2.10 CLAUSE 15
The CGE supports the fact that Gender Focal Points (GFP’s) are envisaged as key to driving transformation within entities. However, the CGE cannot support a three year timeframe for the appointment of GFP’s because this will delay the implementation of provisions contained in the WEGE Bill. Furthermore, the CGE is concerned in that there is direct discrimination in that private entities are not obliged to appoint GFP’s. Accordingly, the CGE recommends a period of one year on promulgation of the Act for the appointment of GFP’s and private entities also be obliged to establish GFP’s.
4.2.11 CLAUSE 16
It is common cause that numerous dispute resolution mechanisms exist which may be pursued in achieving compliance. These include the Land Claims Court, Equality Courts and referrals to other institutions for further investigation. It is recommended that the CGE be expressly referenced  because it has jurisdiction in gender related disputes. 

Accordingly, the CGE recommends a revision to Clause 16 aimed at addressing the abovementioned issues.

5.
CONCLUSION

South Africa has a clear commitment regarding the promotion and achievement of substantive gender equality. The Constitution provides for positive action to attain gender equality throughout society. The Promotion of Equality and Prevention of Unfair Discrimination Act also makes provision positive action to promote equality by both public and private entities. Numerous international instruments have paved the way for a well defined framework that provides a comprehensive roadmap which seeks to ensure the empowerment of women and advancement of gender equality. 
The State has embraced instruments, designed policies, promulgated legislation and taken initiatives which recognise that women have been systematically disadvantaged across the full spectrum of societal structures and institutions. The introduction of this Bill indicates a commitment by the State to address a constituency of women – who continue to face inherent discrimination and inequality witnessed by unequal participation and representation in political life, discrimination in land ownership, distorted marital rights, in particular discrimination and harm occasioned by societal gendered norms and behaviours and limited economic opportunities perpetrated largely by gender stereotyping. All of these constitute tangible barriers that prevent women from realising their full potential. The Commission for Gender Equality submits that South Africa’s Constitution and the country’s international obligations flowing from relevant treaties and conventions compels the State to adopt legislation which contributes to meaningful women’s empowerment and gender quality. Accordingly, this submission aims at alerting this Portfolio Committee to the shortcomings in the WEGE Bill and its present format that require interventions and redress by this Committee.
Finally the CGE notes that the Bill is a valuable milestone in the promotion of gender equality and thanks the parties concerned for this initiative. In this regard the CGE is mindful that this Bill may face certain tests after promulgation which may lead to amendments. This is one of the key qualities of a true democracy. Notwithstanding this the CGE appeals to the Committee to ensure that ambiguities are substantially eliminated in order to promote the credibility of the bill on promulgation.

The CGE takes this opportunity to wish the Portfolio Committee and the Department all the best in its endeavours.
………………………………………………………

Chairperson : Commissioner Mr Mfanozelwe Shozi
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