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Dear Ms Ramodibe
CONCISE SUBMISSIONS ON THE WOMEN EMPOWERMENT AND GENDER EQUALITY BILL [B50-2013]
Introduction
1. The Centre for Constitutional Rights (CFCR) is a unit of the FW de Klerk Foundation – a non-profit organisation dedicated to upholding the Constitution of the Republic of South Africa, 1996 (the Constitution). To this end, the Centre seeks to promote the values, rights and principles provided for in the Constitution, to monitor developments including policy and draft legislation that might affect the Constitution and the values, rights or principles provided therein, to inform people and organisations of their constitutional rights and to assist them in claiming their rights.
2. With reference to your call for submissions as published on www.parliament.gov.za, the CFCR welcomes the opportunity to make concise submissions to the Committee regarding the Women Empowerment and Gender Equality Bill [B50-2013] (the Bill) and certain aspects of the Bill that we believe require revision or amendment.
3. It is not the purpose or intention of this submission to provide comprehensive legal analysis or technical assessment of the Bill, but rather to draw attention to key concerns in relation to the Bill, particularly in so far as it relates to constitutional values, rights and principles.

4. The CFCR welcomes the objectives of the Bill in so far as they aim to give effect to the letter and spirit of the Constitution, in particular the equal enjoyment of all rights and freedoms by every person. We are, nevertheless, concerned about certain inadequacy in the Bill which may negate the objectives of the Bill and possibly fall short of certain constitutional values, rights and principles. This includes the application of the Bill; the manner in which the achievement of substantive equality is pursued; enforcement of the provisions of the Bill; and the Bill's relation to the constitutional mandate of the Commissioner for Gender Equality. 
Background
4. Sections 1(a) and 1(b) of the Constitution respectively enshrines the "achievement of equality" as well as "non-sexism" as two of the foundational values of our democratic state.

5. In turn, section 9 of the Constitution, gives effect to these values by creating the right to equality before the law and equal protection and benefit of the law:

"9 Equality
(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair."
6. Section 9(2) of the Constitution clearly provides for restorative measures aimed at achieving substantive equality. However, any restorative measure in terms of section 9(2) must also pass the test in section 9(5) to establish whether it is fair or not if it is to avoid the prohibition in sections 9(3) and 9(4) against unfair discrimination by the state or any other person.

7. Moreover, section 36 of the Constitution determines that "the rights in the Bill of Rights may be limited only in terms of a law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors" including those listed in sub-sections (a) – (e). 

Key Concerns regarding the Bill

Definitions
8. Ad clause 1: Definitions. "Gender equality" is defined as the "full and equal enjoyment of rights and freedoms and equal access to resources, opportunities and outcomes, women, men, girls and boys". This definition appears to be contradicting clauses 3(e) and 4(1)(c), which calls for "a minimum of 50 per cent" representation and meaningful participation of women. This aspect is further elaborated upon in paragraph 12 below.
9. In addition, the Bill’s definition of "gender equality" appears to conflate women’s empowerment with gender equality and therefore has a different meaning from that espoused in the Promotion of Equality and Prevention of Unfair Discrimination Act (Act No 52 of 2002), the key legislation regulating the achievement of equality and prevention of unfair discrimination. That Act defines "equality" as including the "full and equal enjoyment of rights and freedoms as contemplated in the Constitution and includes de jure and de facto equality and also equality in terms of outcomes". It seems unclear whether the focus of the Bill is on women’s empowerment and women’s equality, or on gender empowerment and gender equality. This is especially evident in the absence of reference to gender equality, throughout the Bill, in its widest definition. 
Application of the Bill
10. Ad clauses 2(1) and 2(2): Application of the Act. Clause 2(1) determines that the Act will apply to "all public bodies and private bodies designated under subsection 2". Clause 2(2) then in turn provides that the Minister may "in order to achieve the progressive realisation of this Act by notice in the Gazette, designate public bodies and private bodies which must comply with one or more provisions of this Act specified in the notice".   Furthermore, clause 2(3) provides that the Minister may "from time to time, for the purpose of subsection (2), designate different public bodies and private bodies which must comply with the relevant provisions".
11. The Bill, however, fails to provide the criteria to be used by the Minister in terms of which she may designate certain public and private bodies. Without such criteria, it is unclear on which grounds the Minister will be selecting public and especially private bodies (and be excluding others) for designation. Since the Bill, in terms of clause 2(1), will only apply to public and private bodies designated by the Minister, it is contended that a decision by the Minister of this nature, will arguably be an arbitrary decision resulting in this Bill not being a law of general application, but rather a law applicable only to those public and private bodies identified and designated by the Minister using a set of criteria determined by the herself. The designation of certain private bodies as defined in clause 1 of the Bill may also, in context of certain provisions as discussed in paragraphs 14 – 16 below, have unintended and even irrational consequences.
Objectives of the Bill
12. Ad clause 3: Objectives of Act. In so far the Bill seeks to give effect to the letter and spirit of the Constitution – especially the values as expressed in section 1 and rights enshrined in section 9 of the Constitution – the intention of the Bill is much welcomed. However, the very notion of "progressive realisation of a minimum of 50 per cent representation and meaningful participation of women in decision-making structures" is in itself problematic and anomalous for two reasons: First, if the Bill seeks to ensure "a minimum of 50 per cent" representation of women – as it does in clauses 3(e), 4(1)(c), 7(2), 9(1) and 10(1) of the Bill – it implies that the Bill essentially seeks to achieve more than 50 per cent representation. This, in turn, defies the notion of substantive "equality" as men will then effectively be "underrepresented" and discriminated against in, arguably, an unfair manner. Secondly, the Constitution seeks the achievement of substantive equality – the opportunity and means to be equal given the specific environment rather than precise demographic representation based on percentages and quotas. Hence, in our view, there is no constitutional basis for the imposition of demographic representation in any area other than in a balanced manner in the public administration and the composition of the judiciary. Even in these areas (the only reference to a specific manner in which such representation must be reflected), the Constitution only requires the public administration and judiciary to be "broadly representative of the South African people...based on ability, objectivity, fairness, and the need to redress the imbalances of the past to achieve broad representation"; and "reflect broadly the racial and gender composition of South Africa", respectively. This is, of course, also reflected in the Employment Equity Act (Act No 55 of 1998), which specifically prohibits the use of quotas to achieve equality in the workplace.
 However noble the requirement of "a minimum of 50 per cent" representation of women may be, it may well fall short of the provisions of section 9 of the Constitution.
13. The Bill also aims to provide for the implementation of measures to achieve a "progressive realisation" of certain of its provisions. The term "progressive realisation" is, however, not defined. Since this objective appears to be key to implementing various provisions of the Bill, it is contended that this term should be clearly defined. From jurisprudence arising from the justiciability of socio-economic rights, the term progressive realisation has long been viewed as merely conferring a qualified right that offers no qualitative interpretation. The Constitutional Court has, for instance, held that the term refers to the imposition of a duty on the state to examine "legal administrative, operation and financial hurdles and where possible to lower these over time".
 
14. Moreover, the designation of private bodies, as defined in clause 1 of the Bill, and their mandatory compliance with the provisions of Chapters 2 and 3 of the Bill as well as the Minister’s directives, arguably requires of those private bodies to address and transform societal deficiencies and inequalities well beyond the scope of their respective responsibility and competency. Although in terms of section 8 of the Constitution, the Bill of Rights applies (with those limitations provided for in section 8) horizontally to every person and private body (as defined in clause 1 of the Bill) and even though such persons and bodies have a responsibility to respect those fundamental rights, it remains, in terms of section 7 of the Constitution, the state's responsibility to "respect, protect, promote and fulfil the rights in the Bill of Rights". 

15. Whether the state can expect of designated private bodies to fulfil all responsibilities as provided for in Chapters 2 and 3 of the Bill, is questionable. For example, whether it is the duty, as required by clause 4(1) (a), of private bodies (as defined in clause 1 of the Bill) to, in general, "address the pervasive discriminatory patriarchal attitudes and the linger effects of apartheid faced by women in the education system" or "eliminate prejudices and current practices that hinder the achievement and enjoyment of gender equality and social cohesions", is debateable. Even though private bodies should certainly endeavour to comply with all constitutional values, rights and principles – and in such a manner ensure that their own conduct is aligned with the Constitution, whether these private bodies could be expected to comply with the aforementioned provisions of the Bill as currently worded, is quite another matter.
16. In addition, the result of clause 7(1), read with the definition of private bodies in clause 1, would be that any designated private body – including a religious organisation, sport clubs or in the event of a natural person "who carries on any trade, business or profession", must, "in order to achieve the progressive realisation of a minimum of 50 per cent representation and meaningful participation of women in decision-making structures including Boards" develop and implement measures to achieve this objective. The possible unintended consequences and even irrational outcomes of this and similar provisions – for instance on a church like the Catholic Church or a one-man medical practice (if designated by the Minister) – without due consideration and a balanced interpretation of other fundamental rights, need no explanation.
Governance
17. Ad clause 14: Guidance by the Minister. This clause is ambiguous. On the one hand the Minister has a discretion to "provide guidance" to a designated body in relation to the promotion of women empowerment and gender equality as provided for in the Bill, yet on the other hand, any "failure or refusal to comply" with this "guidance", will result in enforcement measures as provided for in clause 16. It is hence unclear whether "guidance" by the Minister should instead be read as an "instruction" by the Minister.
Enforcement
18. Ad clause 16: Enforcement. The title of this clause, read with the provision of this clause, is in our opinion, anomalous and vague. First, by its very nature a process of dispute resolution would rather seek compliance instead of enforcement. Secondly, apart from the mechanisms provided for in the Intergovernmental Relations Framework Act (Act No 13 of2005) which, in terms of section 2(2)(1)(a) – (c) of that Act, only applies to national, provincial and local government, the clause provides no guidance with regard to a mechanism for dispute resolution or detail regarding such mechanism, timeframes for compliance with a directive issued by the Minister which may result in dispute resolution, or mechanisms through which non-compliant bodies are identified. 
General Constitutional Considerations
19. Apart from the aforementioned key concerns regarding the Bill, it is submitted that the following matters require further consideration in so far they relate closely to the objectives of the Bill: 
Commission for Gender Equality
20. The Commission for Gender Equality, established in terms of section 181(d) of the Constitution, has a constitutionally mandated obligation to promote respect for gender equality and to protect, develop and attain gender equality as provided for in section 187(1) of the Constitution. Section 187(2), in turn, provides certain power to the Commission, including the power to "monitor, investigate, research, educate, lobby, advise and report on issues concerning gender equality". Moreover, the Commission on Gender Equality Act reiterates that the Commission is responsible for monitoring, investigating, monitoring compliance and reporting on issues of gender equality. 
21. It is, however, unclear how the Bill and the powers vested in the Minister by the Bill relate to the Commission and its constitutional mandate. In this regard, it is our submission that the Commission should rather be strengthened in order to fulfil its constitutional mandate, instead of creating a parallel mechanism and process – potentially resulting not only in unnecessary expenditure, but also possibly diminishing the role and duty of the Commission.
22. Although the Bill takes cognisance of the broader constitutional and International Law legislative framework on South Africa, the Bill appears to be ignorant of other equality and gender legislation such as the Domestic Violence Act (Act No 118 of 1998), the Recognition of Customary Marriages Act (Act No 120 of 1998), and the Promotion of Equality and Prevention of Unfair Discrimination Act (Act No 4 of 2000). The Bill also does not remedy or reinforce the substantive provisions of the latter legislation, but instead creates onerous mechanisms to monitor compliance – which, as a whole, arguably ventures into the domain of the Commission for Gender Equality. 
Gender Equality and Lesbian, Gay Bisexual and Transgender Individuals
23. Although the Bill in its title refers to "women empowerment and gender equality", it appears if the Bill primarily focuses on women empowerment and gender equality in its narrowest sense. Even though the Constitution prohibits the discrimination on the basis of, among others, sexual orientation, it must be noted that discrimination based on sexual orientation still remain a major concern. In this regard, "corrective rapes" and murders and assault of women, based on sexual orientation, have been widely reported.
 As such, it is recommended that the Bill needs to incorporate "gender equality" as a widely understood definition and should, ideally, create a category of protection against discrimination based on sexual orientation.

Conclusion
24. It is an undisputed fact that women in South Africa have, due to their gender, been unfairly discriminated against in the past. The result of that unfair discrimination but also continuing biases remain evident in all levels of society to this day. Statistics South Africa, for instance, in 2013 found that 58,6% of women are impoverished, as compared to 54,9% of men.
 This is coupled with the fact that only 49,2% of women are gainfully employed whereas this figure for men is 61,7%.
 A World Bank Report places school enrolment at 48,7% for girls compared with 57% for boys.
  Historical and cultural factors have greatly contributed to this marginalisation. As such, South African women still constitute one of the most marginalised groups nationally. The CFCR accordingly recognises and fully supports the need for restorative measures aimed at achieving substantive equality – especially in relation to gender equality. Nonetheless, such measures must adhere to all provisions of section 9 of the Constitution and may not result in inverse inequality.
25. The Bill's attempt at promoting equality through measures that target unfair discrimination against women is commendable. Importantly, the Bill recognises that gender inequality remains prevalent. However, unclear directives and too wide an ambit would render the practical application of the Bill highly problematic. 
26. Our recommendations based on the above submissions are as follows:
a) Ad clause 1: In line with the constitutional value of achieving equality, the targets for laws and policies on empowerment of women and gender equality should be based on a broad representation of society, rather than an apparent and mandatory minimum percentage. 
b) Ad clauses 2(1) and 2(2): The Application of the Act. The Bill must provide for criteria to be used by the Minister in selecting public and private bodies (and excluding others for designation). 
c) The responsibilities placed upon designated private bodies needs to be refined and realistic in order to avoid a situation where the state would effectively be abdicating its responsibility to “respect, protect, promote, and fulfil the rights in the Bill of Rights”, as provided for in section 8 of the Constitution.
d) Ad clause 16: Enforcement. In line with its provisions, the clause should rather be entitled ‘Dispute Resolution.’  It should also provide for dispute resolution mechanisms for designated private bodies. The minister should also issue directives regarding compliance timeframes.  
e) The Bill needs to recognise and support the constitutional mandate of the Commission for Gender Equality in order to avoid parallel mechanisms and diminishing functionality of the Commission. 
f) The Bill needs to recognise sexual minorities as an especially vulnerable group and accord necessary protection.
27. The CFCR would like to contribute to the promotion and protection of our constitutional democracy by ensuring that the achievement of substantive equality becomes a reality for everyone living in South Africa. This must, however, be done in a manner which promote and protect all our constitutional values, rights and principles in a balanced way. In this regard and if required, the CFCR will be available to engage in oral submissions to the Committee in order to elaborate on this submission, whether during public hearings or at any such time as the Committee may see it fit.

28. We trust that our submission will be of assistance in guiding the Committee’s deliberations on the Bill.
Yours sincerely

Phephelaphi Dube

Legal Officer
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