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15 JANUARY 2014

SUBMISSION BY BUSA TO THE PORTFOLIO COMMITTEE ON WOMEN, YOUTH, CHILDREN AND PEOPLE WITH DISABILITIES REGARDING THE WOMEN EMPOWERMENT AND GENDER EQUITY BILL

EXECUTIVE SUMMARY 
During November 2013, the Department of Women, Children and People with Disabilities tabled a new version of the WEGE Bill in Parliament despite recommendations to the contrary from NEDLAC which considered an earlier version of the Bill in the first half of 2013.  In effect, NEDLAC concluded that the WEGE Bill had not adequately taken into account whether existing legislation did not already regulate areas that it proposed to cover.  Nor had there been adequate consideration of the consequences the WEGE Bill would have for the interpretation and enforcement of other legislation that fell under the responsibility of other line function departments.  The Department was recommended to provide a comprehensive report on the linkages between the WEGE Bill and other relevant and related legislation.  It did not do so and has taken the revised Bill (different to the one tabled at NEDLAC) directly to Parliament.

At the end of 2013 the Portfolio Committee on Women, Children and People with Disabilities called for written submissions on the Bill.  BUSA could not comply with the Portfolio Committee’s deadlines and sought, and was granted, an extension until 16 January 2014.  BUSA thanks the Portfolio Committee for its indulgence in this regard and is pleased to present its submission to the members of the portfolio Committee.

The BUSA submission deals with:

· the unrealistic objectives and targets set out in the Bill;

· the Bill’s probable negative impact on investment and economic growth;

· the fact that the Bill does not take account of the Employment Equity Act and other legislation;  and

· the composition of the labour pool and the shortage of qualified females in certain occupations.

Detailed comments are also given on the sections of the Bill dealing with:

· education and training;

· access to health care;  and

· public education on gender discrimination, including gender based violence.

GENERAL COMMENTS 
While appreciating an introduction of legislation that focuses solely on the advancement of women, Business would like to see an integration of the various pieces of legislation that are already in place to address issues relating to discrimination and equality, such as the Employment Equity Act, Broad-Based Black Economic Empowerment Act, Promotion of Equality and Prevention of Unfair Discrimination Act and others. The said legislation has also given rise to international law obligations, including the Convention on the Elimination of All Forms of Racial Discrimination and the Convention on the Elimination of All Forms of Discrimination against Women.

BUSA is of the view that the objective of the Women Empowerment and Gender Equity Bill is unrealistic for a number of reasons: 

a. The Bill requires the progressive realisation of 50% equal representation of women in all decision making structures, in the State and in economic empowerment, in order to achieve what is referred to as substantive gender equality in the workplace and in society.

b. Section 7 of the Bill overrides the Employment Equity Act, while section 9 sets the target for women in all laws and policies on empowerment at 50%. It further requires designated public and private bodies to submit plans to achieve the target within 2 years (section 9(2)). Below we provide comprehensive comments on how difficult this will be to implement and enforce. 

c. These targets are entirely unrealistic and unattainable for the following reasons, and will criminalise employers for not being able to achieve the impossible:

i. The labour pool from which employers draw their employees does not contain 50% of women in all occupations.  Annexure A below provides some figures which derived from a study conducted by the HSRC on professions occupied by men and women.  

ii. Women make career choices that influence the gender composition of the labour pool and hence women tend to be more prevalent in certain occupations, whereas men are predominent in other occupations.

In addition, the Bill imposes further regulatory provisions that will deter investors and compromise economic growth. South Africa needs to access international capital in order to grow and create employment. Domestic savings and capital levels are insufficient to ensure growth, and South Africa has to compete with a number of other developing countries for a share of global investment. However, investors are increasingly black-listing South Africa as an investment destination, largely because its regulatory environment has become overly onerous and does not compare favourably with other investment destinations. This in turn has compromised economic growth, in a country which is already experiencing high levels of youth unemployment and badly needs investment and economic development. The WEGE Bill will only add to an already onerous regulatory environment and will further deter investment by local as well as international investors. No country wishing to remain economically competitive in a globalised world can afford to impose on its economy unattainable obligations which will result in employers being penalised for not being able to attain targets which are impossible to achieve. No employer wishes to invest in an economy which prosecutes employers who cannot achieve the impossible. 

Furthermore, the Bill does not take account of the Employment Equity Act 55 of 1998. The Employment Equity Act 55 of 1998 (EEA) was designed to promote affirmative action, particularly racial and gender transformation and to ensure a more realistic and attainable approach to target setting in this regard. The EEA requires targets to be set with reference to a combination of factors, including the pool of qualified persons from which employers engage employees. However, the WEGE Bill simplistically overrides the intelligently thought out provisions of the EEA and imposes arbitrary and unattainable targets which will result in employers being penalised for not being able to attain the impossible. This is a guaranteed way to deter job creation, economic growth and investment.

The WEGE Bill fails to take cognisance of the inherent requirements of certain occupations and the choices made by members of the public. Certain occupations are inherently risky, dirty, physically onerous and dangerous, and tend not be attractive to women. Employers cannot be compelled to employ women on a 50/50 basis in occupations in which the overwhelming majority of applicants for employment are men. To avoid occupational injuries and fatalities, many of the more physically onerous occupations require applicants for employment to undergo Functional Work Capacity testing, to ensure that they are capable of performing the inherent requirements of the job. These pre-employment tests reveal that in a number of instances some women are as strong as men and are easily able to perform the inherent requirements of the jobs in question. In such circumstances there is no reason not to employ such women in those occupations. However, it has also been found that in many instances some women are less able to perform the inherent requirements of certain less mechanised and more onerous forms of heavy manual work, and it would be absurd to penalise employers for failing to employ women who are not able to perform the inherent requirements of such jobs.

DETAILED COMMENTS 
1. Application of Act – Section 2

The first challenge with the Bill is found in Section 2. It is not clear as to who the Bill, once passed as an Act, will apply (as designated public bodies and designated private bodies in the context of this Bill still fall short of identification of bodies to which the Act will apply). It will be erroneous for Parliament to vote for this Bill in the absence of a list of designated bodies. It is the recommendation of business that the designation of bodies must be made before the Bill is passed for clarity sake. 

Further, the use of the word ‘may’, in subsection 2, regarding the said designation implies that the Minister is not obliged to designate the said bodies. This is problematic and does not give business the affirmation that the identified vacuity will be filled. Business is of the view that the least the legislature must do is to create an obligation for the Minister to designate bodies within a specified time-frame and before the Bill, once passed as an Act, comes into operation. Further, such purported designation must be circulated to interested parties and/or the public at large for comments and/or inputs before promulgation considering the fact that the Minister is not, legally, obliged to solicit comments/inputs from members of the public in promulgating Regulations.

It is accordingly submitted that section 2 of the Bill will be difficult to implement because those bodies that the Act will apply to have not been clearly identified. If this remains the case then the enforcement of the Bill in this instance proves to be impossible.

2. Section 4 – Education and Training

Section 4 (1) of the Bill states that designated public bodies and private bodies must develop and implement plans and measures in compliance with applicable legislation and international agreements. The Bill however fails to state how such plans and measures will be considered to have complied with the provisions of the applicable legislation and international agreements. The Bill has listed 5 international agreements and 43 applicable laws which the relevant bodies are expected to comply. This implies that it is the task of the designated bodies to see to it that their plans and measures comply with the said legislation and international agreements. Each designated body, particularly businesses which already operate at tight budgets, is expected to appoint additional personnel or consultants to undertake this task. It would appear that the Department did not consider the financial implications of this task or of other provisions in the Bill which have financial implications.

Business, further, is of the opinion that the legislature must obligate the Minister’s office to establish standard plans and measures that the bodies must comply with. This will create uniformity and will assist the Department in its monitoring and evaluation responsibilities. As the Bill stands, designated bodies will submit different plans and measures for which the Department must design individual monitoring and evaluation plans; a task which will stretch the Department’s resources.

Section 4(1)(a) seems to diverge from section 29 of the Constitution of the Republic of South Africa. The Constitution does not recognise the right to education as a progressively realised right. It is a definite right. 
Section 4(1)(b) states that the designated public bodies and private bodies must implement measures to educate and train women. It is clear that in this instance the Bill gives the bodies concerned a far-reaching social mandate. The Bill also fails to clarify which women are being referred to in this instance, which leaves public and private bodies confused as to whether it refers to women already employed at the relevant bodies or women in general, including those who are unemployed. 

If reliance is placed on the literal interpretation of the Bill, the word “women” refers to any woman, whether unemployed, employed by the said designated body or employed elsewhere. It will, therefore, mean that designated public bodies and private bodies must educate and train any woman, regardless of whether they are employed with the bodies or not. Business is perplexed with this requirement and regards it as a conflation of the responsibilities of Sector Education and Training Authorities (who, rightly, ought to be obligated with this responsibility) and that of business.

Section 4(1)(c) will prove to be a challenge to implement and enforce because traditionally women have not been attracted by professions that are labour intensive, as discussed above and further illustrated in Annexure A. It is, therefore, a near impossible task to expect designated bodies in the aforementioned fields of work to capacitate and enable women to accumulate 50 percent equal representation and participation in decision-making positions and structures within the timelines provided by the Bill.
3. Section 5 – Access to Health Care, including Reproductive Health

It is evident in this section that the Bill imposes on the designated public and private bodies a duty to deliver health services to women. Whilst business does not have any difficulty with designated public bodies doing so, it is problematic in the instance of designated private bodies especially in the absence of the already stated designation (refer to analysis of section 2 above). It is the responsibility of the government, through the Department of Health, to deliver health services to the citizenry as is provided in section 27 of the Constitution of the Republic of South Africa. Section 27 of the Constitution mandates the state to create legislation, amongst others, for the realisation of this right. Such legislation and obligations imposed thereby must be reasonable. 

Business is faced with the question whether the measures imposed on it by government for the progressive realisation of the right to health (“delivery of health services…”) are reasonable. Is it reasonable to expect the private sector to deliver health care services considering the generality of the beneficiaries in this instance? Business acknowledges that the State is obliged to take reasonable measures to realise the right to health. However, as was noted in Government of the Republic of South Africa v Grootboom and Others, 2001 (1) SA 46 (CC), the programmes/measures undertaken by the State must be reasonable both in their conception and their implementation. An otherwise reasonable programme that is not implemented reasonably will not constitute compliance with the state’s obligation. Business submits that the programmes/measures provided for by the State in this Bill with respect to the delivery of health services are unreasonable and will, therefore, not stand the muster of constitutionality. 

4. Section 6 – Public Education on Prohibited Practices, Including Gender Based Violence

The Bill, in this section, requires designated bodies to educate the public on practices that unfairly discriminate on grounds of gender. This is a momentous task, especially in the instance of business. Business submits that government, especially the Department, ought to have programmes that drive this kind of education it falls squarely within its mandate. Imposing this responsibility on business will be tantamount to the Department abdicating its responsibilities. 

In section 6 (2) of the Bill the impression created is that the Minister shall assist designated bodies to achieve the objectives of the Bill in this regard. However there is a problem with the language used and that is with the word “may”. This implies that the Minister has a discretionary power to decide not to establish mechanisms to undertake research, educational programmes and other measures to strengthen efforts of designated bodies. As a result it will prove to be a problem for the designated bodies to comply with the provisions of this section. Furthermore, considering the fact that the duty to educate the public is primarily that of the government, it is unwise for the Bill to give such discretionary powers to the Minister as a member of government. 

5. Schedule 1 - Applicable legislation
The list of numerous pieces of “applicable legislation” contained in schedule 1 fall within the responsibility of other line function government departments.  BUSA needs a detailed explanation of the linkages of the WEGE Bill with other relevant legislation. It is furthermore unclear how issues such as compliance and enforcement would be dealt with.
CONCLUDING REMARKS

The Bill fails to achieve its objective and a number of its provisions are vague and ambiguous. Some sections of the Bill contravene some provisions of the Constitution of the Republic of South Africa and, therefore, will be rendered unconstitutional. There is also duplication of provisions from other pieces of legislation that have already been enacted. 

Furthermore, the Bill assumes a position of a “super Bill” in that it nullifies what other pieces of legislation have already set as targets. The Employment Equity Act and the Broad Based Black Economic Empowerment Act are but some of the examples. Business is in no position to support the Bill as it has the potential to obligate business to usurp the functions of government and as such is unreasonable in approach.

In essence the Bill as it stands currently faces many short comings in its structure and objectives. It will be impossible to implement its provisions. It, also, cannot be enforced and should be reconsidered.

BUSA also wishes to put on record that this Bill was withdrawn from NEDLAC due to its vagueness and ambiguity.  This was by agreement of the parties represented in NEDLAC, namely, government, organised labour and organised business.
ANNEXURE A

The gender breakdown of qualified graduate personnel per occupation is roughly as follows (these figures derive from a study conducted by the HSRC some years ago, but are the latest figures available and are provided for illustrative purposes): 
A. Women Dominated Professions (12)

iii. Food sciences: Women 94% - Men 6%

iv. Nursing: Women 97% - Men 3%

v. Physiotherapy: Women 87% - Men 13%

vi. Pharmacy: Women 58% - Men 42%

vii. General Health: Women 80% - Men 20%

viii. Publishing, advertising and journalism: Women 77% - Men 23%

ix. Literature and Languages: Women 66% - Men 34%

x. Psychology: Women 58% - Men 42%

xi. Social Science: Women 62% - Men 38%

xii. The Arts: Women 76% - Men 24%

xiii. Education: Women 61% - Men 39%

xiv. Social Work: Women 87% - Men 13%

B. Professions with Relative Gender Equality (4) 

i. Biological sciences: Men 50% - Women 50%

ii. Humanities and general arts: Men 50% - Women 50%

iii. Human Resource Management: Men 54% - Women 46%

iv. Marketing: Men 57% - Women 43%

C. Male Dominated Professions (23)

i. Engineering (including mechanical, civil, industrial, chemical, electrical, mining and metallurgical): Men 95% - Women 5%

ii. Building Science: Men 92% - Women 8%

iii. Land Surveying: Men 95% - Women 5%

iv. Quantity Surveying: Men 86% - Women 14%

v. Agriculture (graduate qualifications): Men 83% - Women 17%

vi. Accountancy (Chartered Accountants): Men 82% - Women 18%

vii. Geological Sciences: Men 82% - Women 18%

viii. Dentistry: Men 81% - Women 19%

ix. Business Management including MBA graduates: Men 77% - Women 23%

x. Architecture: Men 76% - Women 24%

xi. Veterinary science: Men 76% - Women 24%

xii. Medicine and Surgery (excluding Nursing): Men 71% - Women 29%

xiii. Physical and Chemical Sciences: Men 68% - Women 32%

xiv. Town and Regional Planning: Men 67% - Women 33%

xv. Commerce: Men 66% - Women 34%

xvi. Economics: Men 66% - Women 34%

xvii. Computer sciences: Men 65% - Women 35%

xviii. Public Administration (graduates): Men 65% - Women 35%

xix. Law: Men 65% - Women 35%

xx. Politics: Men 63% - Women 37%

xxi. Mathematical and statistical sciences: Men 60% - Women 40%

xxii. Natural sciences:  Men 59% - Women 41%

D. Trades

xxiii. Artisans (electricians, boilermakers, carpenters, fitters, mechanics, etc): figures are not available but around 90% are estimated to be males.

xxiv. Hairdressing and clerical workers (accurate figures are not available but the overwhelming majority are female).
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