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INTRODUCTION
1. The Association of Residential Communities ("ARC") responded to the notice which appeared in the Government Gazette
 relating to the Amendment Bill to the Local Government : Municipal Property Rates Act, 6 of 2004  (hereinafter respectively referred to as “the Amendment Bill" and  "the MPRA").

2. These submissions are made subsequent to the invitation to appear at the hearing set down from 28 February 2014, for three days.

3. Written submissions have already been presented to the Portfolio Committee on Cooperative Governance And Traditional Affairs ("the Committee").   In such submissions the ARC urged the Committee to incorporate a specific provision in the Amendment Bill so as to enable municipalities to levy different rates insofar as privately developed residential estates are concerned in order to create a category which provides for the specific characteristics of privately developed townships with municipal services which are maintained by a Homeowners Association.
4. The Amendment Bill, however, is so designed to compel municipalities to currently determine an unqualified category for residential use.  Although a municipality may determine additional categories in terms of the MPRA, it is not empowered in terms of the Amendment Bill to determine such a category to circumvent the residential category so defined.   An unqualified residential use provides merely for a specific land use and negates the economic reality of such use within the context of the obligations of a municipality.
5. The submissions herein are made to supplement the existing submissions which serve before the Committee, who has granted ARC an opportunity to present its views in a 15 minute presentation and thereafter a discussion period of 30 minutes.
CONSTITUTIONAL OBLIGATIONS - LEGALITY
6. What goes to the root of the discussion is a provision which should be incorporated into the Amendment Bill to effectively avoid a "double taxation" being imposed on ratepayers in certain residential estates.  
7. The imposition of this double taxation by way of the operation of the Amendment Bill will be contrary to the principles defined under the Rule of Law which, in turn, requires not only  legality where legislation has been provided therefor, but also that such legislation should not be arbitrary or result in irrational effects.    If this is found to be the case, such legislation will eventually  not withstand a constitutional attack.
8. It is contended, with respect, that the Amendment Bill, in its current form, will not survive an attack of unconstitutionality in situations where municipal services are installed and provided by developers and maintained by the Homeowners Associations without an exemption in the determination of property rates.   Within this context the Municipality will, so to speak "reap where it has not sown".
9. Within a constitutional obligation one of the objects of a municipality is to ensure the provision of services to communities in a sustainable manner.
  In order to comply with this obligation municipalities are directed to encourage the involvement of communities and community organisations in matters of local government and, in doing so, to comply with its development duties.    The active engagement of communities in the service delivery and performance management is a constitutional obligation which needs to be reflected in the suite of legislation that gives effect to the constitutional obligations of local government.
10. In the preamble to the Local Government : Municipal Systems Act, No. 32 of 2000 it is stated:
"Whereas a fundamental aspect of the new local government system is the active engagement of communities in the affairs of municipalities of which they are an integral part, and in particular in planning, service delivery and performance management;

…

Whereas there is a need to ensure financially and economically viable municipalities;
…

Whereas this Act is an integral part of a suite of legislation that gives effect to the new system of local government;"
11. The fiscal powers and functions of a municipality in the regulation of rates and property is prescribed by national legislation, such as the MPRA, and must take into account, inter alia, economic activities, the need to comply with sound principles of taxation, the effectiveness and efficiency of raising taxes and equity.

SUMMARY OF OFFENDING PROVISIONS CONTAINED IN THE AMENDMENT BILL
12. Interpretation of the relevant clauses in the Amendment Bill can be summarised as follows.
13. Section 3 of the MPRA deals with the adoption and contents of a rates policy and enjoins a municipality to adopt a policy for the levying of rates on rateable property, which is not inconsistent with the Act; the policy must treat persons liable for rates "equitably".
14. Subsection 3 provides that the rates policy must, inter alia, determine the criteria to be applied by a municipality if it levies different rates for a different category of properties.   Municipal services, the extent and effect thereof on the rating principles are acknowledged in the MPRA.  The Amendment Bill excludes the consideration of the extent of municipal services provided by way of partnering for developments in order to provide municipal services.
15. The Rates Policy must treat ratepayers equitably and take into account the effect of rates on public service infrastructure.  In the event that the constitutional obligations and duties are ignored and have an unjust effect, this would be contrary to the constitutional provisions relating to the imposition of property rates.
16. The reasoning which has been put forward as to why the amendment is required is that the amendments to section 8 will trigger the amendments to  section 3 and that the object is to limit the basis for the categorisation of properties to use only.  What is of concern is the fact that municipal services are specifically excluded when a municipality considers the criteria to be applied in respect of exemptions, rebates and reductions used for agricultural purposes.  Although the exclusions relate to agricultural purposes only, it is indicative of the fact that the Amendment Bill is designed to exclude municipal services provided by developers and maintenance of these services by a Homeowners Association in the determination of a category relating to property rates.
17. Section 8 of the MPRA prescribes the criteria for levying different rates in different categories of rateable properties, which is to be determined by a municipality.  In using its discretion a Municipality may currently, according to the actual use of the property, permitted use thereof or the geographical area in which the property is located, categorise a property.
18. In the Amendment Bill the Municipality's discretionary powers have been taken away, and the consideration of the geographical area of the development has been deleted.    

19. The Municipality is now obliged in terms of the Amendment Bill to determine the criteria restricted to only the use of the property or the permissible use thereof without taking into account the geographical area.
20. The consideration of geographical areas made it possible for municipalities to make allowance for the categorisation of developments where municipal services are provided by a developer outside of a priority area of a municipality, and maintained independently of a municipality.
21. By the peremptory wording of the Amendment Bill, a municipality will only be able to determine a category by reference to land use.
22. This specifically ignores the manner in which municipal services are provided and maintained by developers and homeowners respectively.

23. The further amendment proposed to section 8(2) of the MPRA divests a municipality of its powers to determine categories according to its discretion.   It will now be obliged to create categories as prescribed in the proposed section 8(2).  It will only be able to divert from the obligation under the prescribed categories if the prescribed category does not exist in its jurisdiction.  
24. In summary, section 8 of the MPRA provides for the determination of differential rates in respect of different categories of rateable properties as listed in section 8(2).  

25. Section 8(1) of the MPRA refers to certain factors that may be considered in determining categories of rateable properties.  This is not a numerus clausus and does not restrict or limit a municipality's discretion in any way.  The use of the word "include" in conjunction with "may" in this section signifies the fact that a municipality is entitled to enlarge or extend the specific guidelines; signifying that the categories of properties referred to in section 8(2) of the MPRA are merely guidelines.
26. Therefore, the list of categories of rateable properties in section 8(2) of the MPRA are not exhaustive and it is competent for a municipality to add categories to such list. The use of the word "include" in section 8(2) signifies that the list extends the meaning of the categories of rateable property that may be determined in terms of section 8.  The amendment now sought is clearly designed to divest a municipality from this discretion.
27. What is of importance is that in terms of section 8(2)(j) the MPRA, the Act provides for a category defined as a privately owned town serviced by the owner which includes residential uses. The Amendment Bill has scrapped this category which specifically relates to municipal services provided by a township owner.

28. By expunging this category, this is a further indication that the Amendment Bill is designed to levy rates without consideration of provision for municipal services and the maintenance thereof, this is the most demonstrable evidence of the intention to rate properties without reference to municipal services.   A municipality currently has a discretionary power to create any category of rateable property, which power will be removed by the Amendment Bill and can only apply restrictively to a category not listed in section 8(2).   

29. In section 8(2) of the Amendment Bill only the Minister of Finance is empowered to create a category.  In subsection 3 of the Amendment Bill, however, provision is made that a municipality may determine any category provided that it does not circumvent the categories defined in section 8(2).    The reason for not differentiating between residential properties when levies are determined is fortified in the amendments sought to be introduced to sections 11, 15, 16 and 19 of the MPRA.
30. For obvious reasons, ARC seeks a differentiation in levies on rateable properties where a municipality has not installed municipal services and a municipality has specifically created a mechanism to avoid the maintenance of the municipal services so installed.
31. In order to make provision for the submissions by ARC, the Amendment Bill will have to provide for a definition of property rates based on a separate category which will fall within the ambit as defined in section 8(2)(j) of the MPRA.

THE DILEMMA FACIING MUNCIPALITIES / DEVELOPERS
32. If the Amendment Bill gives rise to a situation that ratepayers will have to pay property rates, as well as levies for municipal services claimed by a Homeowners Association, the economic effect is that residential developments will be avoided by developers.   This, in turn, will effectively bring to an end the funding of all essential engineering services infrastructure by developers. 
33. In general, a municipality is dependant for funding of assets such as municipal infrastructure by way of external borrowing, internal financing and public contributions.

34. If developers stop erecting essential municipal infrastructure and the maintenance thereof, it will bring to an end one of the most important sources of capital funding to a municipality.

35. It is a well known fact that public participation projects ("PPP") such as the provision of municipal services and the maintenance thereof are essential for a municipality to enable it to comply with its constitutional obligations.   Not only in South Africa, but in all developing countries, the current and projected revenue base of most municipalities is inadequate to finance capital improvements such as infrastructure and associated operating costs thereof.

36. Municipalities have large debt obligations, which leave little room for major new loans.

37. Public dissatisfaction with the quality and coverage of municipal and provincial services and the slowness in which national and local government extend infrastructure is well-known in South Africa.  Partnering with the private sector and developers, such as ARC members, gives local governments the ability to take advantage of the economic scales by entering into engineering service agreements with several developers and Homeowners Associations and can assure continuity and extension of municipal services.

38. The cooperation with developers also allows municipalities to adjust the size of progress of their programs incrementally, as demand or needs change.  Service agreements which provide for capital expenses and  maintenance of municipal services help reduce municipal subsidies or losses and relieve fiscal pressures on the municipalities and National Treasury.   The developments can usually respond more flexibly to market signals and through its Homeowners Association has a stronger capacity to maintain infrastructure.
39. If developments of this nature are not enhanced and in effect paralysed, it will in the normal commercial sense, stop future developments and place economic pressure on existing developments where municipal services have been instituted by the developer and currently maintained by a Homeowners Association.

40. In the event that it becomes financially impossible to sustain these type of developments, it will be liquidated and a municipality will be obliged to take the municipal services over which is, at the end of the day, in any event, its constitutional obligation.   

41. Briefly, this is the dilemma which will be caused by the failure to create a category especially for privately developed residential estates.

THE FACTUAL SITUATION

42. The ARC represents homeowners, developers and residents of residential estates throughout the country.   A schedule is annexed hereto, marked "A", which indicates that its members consist of approximately 150 estates, the region and area in in which it is situated, and the number of stands within the respective developments.
43. Developments are generally situated a distance away from urban residential areas where a municipality's infrastructure was initially installed by and currently maintained by the municipality under whose jurisdiction those communities fall.
44. The Homeowners Associations, in general, maintain the bulk and internal engineering services for which it claims levies from its members who are all residents of the respective estates and ratepayers.  The Homeowners Association therefore fulfils the duties normally performed by a municipality.

45. Municipalities participate in the planning process of these estates and are well aware of the enormous capital expenditure incurred by the developers in the establishment thereof, which open areas up for other developments for the benefit of both the private sector and a municipality.  In this process municipal services are also brought closer to poorer communities outside its traditional area, and in some instances obligations are placed on developers to erect schools and other municipal services for such communities.
46. Should the proposed Amendment Bill be introduced,  ratepayers will be aggrieved as they will have to pay the same rates as property owners in urban areas notwithstanding that they pay levies to the Homeowners Association which manages the development.   Ratepayers in urban areas have services rendered by municipalities, which services are not received by ratepayers who are members of ARC.  In some instances the developments are approximately 50 kilometres from a municipality's priority urban areas.
47. In contrast to a township which falls within a municipality's priority area, no bulk engineering services will have been installed by a municipality, neither does it exercise the extra burden which the Homeowners Association has to maintain these services.    It is in the circumstances imperative that a municipality be authorised to  categorise and exempt property owners such as ARC members who have erected their own engineering services and maintain such services.   If a municipality fails and/or refuses to consider representations by a Homeowners Association it will with respect, be irrational  and based on unfair grounds.
48. The imposition of rates is an executive function which falls within the powers of a municipality.  The presentations made on behalf of ARC are based on the principle of legality in terms of a municipality's power to act in accordance with the law failing which such act will be invalid, to the extent that it is inconsistent with legislation which flows directly from the Constitution.
49. As indicated above, the levying of rates constitutes an integral part of a municipality's development obligations to provide services to its communities and encourage the involvement of communities and community organisations such as a Homeowners Association in matters of local government.

50. The suite of legislation under which immovable property is rated are the relevant national legislation such as the Local Government : Municipal Systems Act, No. 32 of 2000 ("the Systems Act"); the Local Government: Municipal Finance Management Act, Act 56 of 2003 ("the MFA") and the MPRA.
51. These statutes should be read with Chapter 7 of the Constitution which defines the status, object and development duties of a municipality.   As far as ARC and its members are concerned, it has a direct and substantial interest in the proposed Amendment Bill, hence these submissions.
52. The interest of the members of ARC in the context of this proposed Bill are directly related to an individual land- owner's duty to pay rates and is inextricably bound to the facts of this matter.  The provision of engineering services and the maintenance thereof is directly related to the determination of property rates; not only to the land use applicable.  

53. The interaction of the suite of legislation as referred to above has been the subject of a number of recent reported cases.
 Developers are obliged to establish a Homeowners Association as part of its development and prior to a township being established.  In turn, the purchasers of erven in the estate are obliged to become members of the Homeowners Association.  A municipality reserves to itself the right to approve the Articles of Association, company statutes, code of conduct rules of the Homeowners Association and play a pivotal part in the establishment of such Homeowners Association.
54. The developer installs the bulk engineering services in terms of a Service Delivery Agreement with a municipality which thereafter places the burden of maintenance of these services on the Homeowners Association and its members.  In this process, the developer, generally, installs the external and internal engineering services which include the provision of water, electricity, sewerage, roads and storm-water drainage systems.  On completion the developer then transfers all internal engineering services to the Homeowners Association, who thereafter maintains such services.  

55. A municipality is obliged to provide external services to a developer.   The respective ordinances and legislation that govern these obligations differ in the respective Provinces.  In the instances of the developers and the members of ARC, a municipality contracts itself out of this constitutional obligation.   By way of the Service Delivery Agreement, it is usually agreed that a developer, at its exclusive cost, will provide external services to the development for the effective functioning of the internal engineering services. Should no provision be made by municipalities in determining a specific category for a rebate, and should municipalities not be empowered to do so the mechanism provided in the Systems Act will be nothing else than an abuse of power.
MECHANISM CREATED BY THE LEGISLATURE TO RENDER SERVICES TO ESTATES

56. In the normal course of development of a township, a developer is responsible for the installation of internal engineering services and a municipality responsible for the installation of external engineering services.   The parties have a right of contribution from each other for these services.    

57. In the normal course and where a development falls within a municipality's priority area, the external and internal services are taken over by a municipality.   The obligations and rights of the parties concerned are governed by town-planning provisions which differ in the respective provinces.
58. External services and internal services in Service Delivery Agreements do not relate only to the boundary of the township, but also to the connection of the respective services and the purposes thereof.  Internal services in Service Delivery Agreement include, in some respects, external engineering services.   These services take place on land which has been acquired by a developer.
59. Through the Service Delivery Agreement, a mechanism is set  up by a municipality for the provision of engineering services.
60. Before the categories as provided for in the existing MPRA and exemptions can be applied, it is contended that a municipality has to take the provisions of the Systems Act into account, and specifically Chapter 8 thereof, which deals with municipal services.
The Municipal Systems Act, No. 32 of 2000

61. The definition of "municipal services" in Chapter 8 of the Systems Act is wide and reads as follows:

"Municipal Services" means a service that a municipality in terms of its powers and functions provides or may provide to or for the benefit of the local community irrespective whether – 

(a) such a service is provided, or to be provided, by the municipality through an internal mechanism contemplated in section 76 or by engaging an external mechanism contemplated in section 76; and

(b) fees, charges or tariffs are levied in respect of such a service or not."

62. The Systems Act consists of sections 73 - 83A and is divided into Parts 1 - 4A.1.  

62.1. Part 1 (sections 74-75A) deals with matters related to a municipality's tariffs and tariff policy in respect of municipal services; 

62.2. Part 2 (sections 76-81) deals with aspects relating to the mechanism (internal or external) by which municipal services are provided and in particular the manner by which such mechanisms are to be determined.  

62.3. Part 3 (sections 83-84) deals with the process by which external mechanisms are to be appointed for the provision of municipal services; and 

62.4. Part 4 (sections 85-86) deals with the process by which internal services districts are abolished for the provision of municipal services.

62.5. Part 4A (sections 86A) deals with matters relating to the promulgation of regulations of guidelines by the Minister regarding municipal services.

63. The mechanism which the Legislature created to provide for the municipal services operates as follows:

63.1. an internal mechanism is, in broad terms, the department or component within a municipality;

63.2. an external mechanism may be an entity external to the municipal structure and includes any entity legally competent to operate a business activity which includes a the homeowners association.

64. The provisions which need to be considered are contained in Chapter 8 which deals with circumstances where services are delivered to consumers.

65. The object of these statutory provisions is to create a mechanism by means of a Service Delivery Agreement by which a Homeowners Association is compelled to render the services which are normally provided by a municipality in the future.   The circumstances contemplated in section 77 of the Systems Act fall within the obligations of a municipality to create a mechanism for the provision of municipal services and are peremptory.
   

66. Homeowners Associations are, in general, external mechanisms, which are legally competent community-based organisations/institutions, which may operate the activity as contemplated in section 76(b).

67. Where a municipality decides to provide peremptory municipal services which follow the criteria in section 78(3) it will assess the different service delivery options.   

68. In summary, section 78 places a positive obligation upon a municipality to first assess a number of things before it may decide (and implement) a mechanism to provide a municipal service.  This section reads:


"78  
Criteria and process for deciding on mechanisms to provide municipal services


(1) 
When a municipality has in terms of section 77 to decide on a mechanism to provide a municipal service in the municipality or a part of the municipality, or to review any existing mechanism-



…



(b)
it may take into account any developing trends in the sustainable provision of municipal services generally.


(2) 
After having applied subsection (1), a municipality may-



…


(a) before it takes a decision on an appropriate mechanism, explore the possibility of providing the service through an external mechanism mentioned in section 76 (b)."

69. The Legislature clearly had in mind that a municipality's decision must be an informed one and take into account the best interest of all stakeholders including the local residents and the staff of the municipality in relation to these townships.

70. Section 78 provides that the Municipality should apply its mind to certain specific aspects which may be potentially harmful and costly.   That brings us to the financial implications of the Service Delivery Agreement which is governed by "the MFMA.

THE MFMA

71. In the context of the Service Delivery Agreement, the Municipality creates mechanisms for Homeowners Associations to provide for municipal services to these townships which are situated within its boundaries but outside its priority area.  Should developers not provide engineering services to any proposed new townships, development will stagnate due to the lack of such engineering services.

72. In terms of section 65 of the MFMA, the Municipal Manager is responsible for the management of the expenditure of a municipality and, for such purposes, he is obliged to take all reasonable steps to ensure: 

72.1. that a municipality has and maintains an effective system of expenditure, control, including procedures for the approval, authorisation, withdrawal and payment of funds;

72.2. that a municipality has and maintains an management accounting and information system which complies with certain requirements.

73. The obligations of the municipal accounting officer must be read with section 120 of the MFMA, which provides for the conditions and process for public private partnerships, which a Municipality is entitled to enter into if such a partnership can demonstrate that a Municipality will:

73.1. provide value for money to the municipality;

73.2. be affordable for the municipality; and

73.3. transfer appropriate technical operational financial risk to the private partner.

74. The Service Delivery Agreements entered into by a duly authorised, delegated person binds all parties involved.
CURRENT CATEGORISATION

75. In a number of municipalities, the dilemma described hereinabove has already been acknowledged and consequently categories have been adopted in the rates policies of several municipalities.   I annex a schedule, marked "B", in which the respective definitions and rebates granted by these municipalities appear.   
76. The Amendment Bill will have devastating effects on these ratepayers where the principle of double taxation has been clearly acknowledged and incorporated in Service Delivery Agreements.
CONCLUSION

77. In the premises, section 8 needs to incorporate a category for privately owned townships, serviced by the owners thereof, which are necessary for the grant of rebates and exemptions.  Should the proposed amendment be made to section 8 of the Amendment Bill, it will have a domino effect on other sections relevant thereto.




ADVOCATE L G F PUTTER

Chambers, Sandton

� 	3 September 2013, Notice 917 of 2013


� 	Constitution: Sections 152 and 153:


	152  Objects of local government


	(1) The objects of local government are-


	(a)	to provide democratic and accountable government for local communities;


	(b)	to ensure the provision of services to communities in a sustainable manner;


	(c)	to promote social and economic development;


	(d)	to promote a safe and healthy environment; and


	(e)	to encourage the involvement of communities and community organisations in the matters of local government.


	(2) A municipality must strive, within its financial and administrative capacity, to achieve the objects set out in subsection (1).


	153  Developmental duties of municipalities


	A municipality must-


	(a)	structure and manage its administration and budgeting and planning processes to give priority to the basic needs of the community, and to promote the social and economic development of the community; and


	(b)	participate in national and provincial development programmes.





� 	Constitution: section 29 - 


	229  Municipal fiscal powers and functions


(1) 	Subject to subsections (2), (3) and (4), a municipality may impose-


(a)	rates on property and surcharges on fees for services provided by or on behalf of the municipality; and


(b)	if authorised by national legislation, other taxes, levies and duties appropriate to local government or to the category of local government into which that municipality falls, but no municipality may impose income tax, value-added tax, general sales tax or customs duty.


(2) 	The power of a municipality to impose rates on property, surcharges on fees for services provided by or on behalf of the municipality, or other taxes, levies or duties-


(a)	may not be exercised in a way that materially and unreasonably prejudices national economic policies, economic activities across municipal boundaries, or the national mobility of goods, services, capital or labour; and


(b)	may be regulated by national legislation.


(3) 	When two municipalities have the same fiscal powers and functions with regard to the same area, an appropriate division of those powers and functions must be made in terms of national legislation. The division may be made only after taking into account at least the following criteria:


(a)	The need to comply with sound principles of taxation.


(b)	The powers and functions performed by each municipality.


(c)	The fiscal capacity of each municipality.


(d)	The effectiveness and efficiency of raising taxes, levies and duties.


(e)	Equity.


(4) 	Nothing in this section precludes the sharing of revenue raised in terms of this section between municipalities that have fiscal power and functions in the same area.


(5) 	National legislation envisaged in this section may be enacted only after organised local government and the Financial and Fiscal Commission have been consulted, and any recommendations of the Commission have been considered.


� 	See Mare-Lisa Fourie and Lukas Opperman: Municipal Financing and Accounting: 2nd ed. p 393


� 	See Dennis A Rondinelli: Partnering for development: Government Private Sector Cooperation in Service Provision


� 	See SA Property Owners v Johannesburg Municipality 2013 (1) SA 420 (SCA) para [8]; and pp 427-434 wherein reference is made to the other relevant cases


� 	The circumstances contemplated in section 77 are: 


"77	Occasions when municipalities must review and decide on mechanisms to provide municipal services


	A municipality must review and decide on the appropriate mechanism to provide a municipal service in the municipality or a part of the municipality -


	…


(d)	when a new municipal service is to be provided;"


� 	A municipality may provide a municipal service in its area or a part of its area through -


(b)	an external mechanism by entering into a service delivery agreement with - …


(iv)	a community based organisation or other non-governmental organisation legally competent to enter into such an agreement, or


(v)	any other institution, entity or person legally competent to operate a business activity."





� 	See section 65 of the MFMA, which reads:


"65  Expenditure management


(1) 	The accounting officer of a municipality is responsible for the management of the expenditure of the municipality.


(2) 	The accounting officer must for the purpose of subsection (1) take all reasonable steps to ensure-


(h)	that the municipality's available working capital is managed effectively and economically in terms of the prescribed cash management and investment framework;"


� 	See section 120(1) of the MFMA; 


	120  Conditions and process for public-private partnerships 


(1) 	A municipality may enter into a public-private partnership agreement, but only if the municipality can demonstrate that the agreement will-


	(a)	provide value for money to the municipality;


	(b)	be affordable for the municipality; and


(c)	transfer appropriate technical, operational and financial risk to the private party.


 	(3) 	If the public-private partnership involves the provision of a municipal service, Chapter 8 of the Municipal Systems Act must also be complied with.
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