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We thank you for the opportunity to present to you today.

Much of the proposed amendments to the MPRA are welcomed however, Ethekwini Municipality would like to comment on a few amendments.

Our written submission deals with the Bill more comprehensively. We would just like to highlight certain important issues.
The White Paper on Local Government laid down the Policy principle that enabled Local Government  to raise local revenue. 
· To quote from the White paper  - “The choice of tax rate is the most critical means of promoting the fiscal autonomy* of local government. The freedom of municipalities to vary the tax rate strengthens local accountability, and enables communities to challenge municipalities about the value-for money of services provided.
· National legislation must provide a framework within which local taxation policy must fit. 
Section 229 of the Constitution empowers a Municipality to raise rates and Section 2 of the MPRA gives effect to this provision. 
The preamble of the MPRA recognises that there is a need to provide local government with access to a source of revenue necessary to fulfil its developmental responsibilities and that income derived from property rates is a critical source of revenue for municipalities to achieve their constitutional objectives.
The amendment Bill however, over-rides the power given to Municipalities in that it is prescriptive.

I will discuss this in more detail shortly.

 First, I would like to explain the concepts of “use”, “category of property” and “category of owner”.

In terms of Section 8(1), the Municipality may determine  its category of property using the concepts of “use”, permitted use” or geographic area.

None of the Municipalities use geographic area for obvious reasons.

A rate randage is applied to each of these categories. (1 cent in the rand etc).

Section 15 introduces categories of owners. Exemptions, rebates and reductions are applied to categories of owner.

By way of example, a building may be situated in a residential area that is zoned for residential, but is owned by a doctor who uses it as a doctors’ surgery. 
The zoning / permitted use is residential but the actual use is business.

If the Municipality uses “permitted use” to determine its category of property, then the property will fall into the residential category.

If the Municipality uses “use” to determine its category of property, then the property will be rated as business.

These scenarios are in terms of Section 8(1) of the Act and are logical and accepted.

The confusion comes in when Section 8(2) introduces ownership in determining the category of property.

So, in our example, the doctor becomes a category of property, (properties owned by doctors) and attracts a rate randage.
In fact, the doctor should fall into the category of “owner” to attract an exemption, rebate or reduction.

We impress upon our legislative drafters to keep these concepts clear and free from ambiguity.

Having explained the important concepts of category of property and category of ownership, we now deal with Section 8(2).
While Section 8 of the Act serves as a guide to Municipalities in formulating its rates policies and identifying categories of property,  based on its unique social, environmental and financial environment, the amendment Bill takes away all discretion a Municipality may exercise.

The Bill makes it mandatory that the rates policy MUST be determined according to the listed categories which are limited.

As stated previously, each Municipality is different and has different needs that informs its rates policy. Ethekwini for example has no need for a “mining” category as we have no mines in our jurisdiction. It  is therefore absurd for us to carry this category in our policy and attach a rate randage to this category that is meaningless.

On the other hand, the Municipality can use its flexibility to create categories in accordance with its demographics.

For example, Ethekwini had a vacant land category. The randage that this category attracted was high compared to the rest, as this was in line with our IDP to encourage development and discourage land banking.
However, we found that the outer-lying areas remained undeveloped not because the owners were land-banking but because they could not be developed due to lack of services in the area. Our Municipality could not provide water and electricity and sewer to the areas and therefore did not approve any building plans.
Therefore, we introduced a new category of property called “development phasing line” and  all vacant property within this line attracted a lower rate randage.

This is the kind of sophistication that Local Government needs. This can only be developed by the local municipality itself.

The Court of Appeal in Blom vs City of Tshwane, is another example where the courts have accepted the right of the municipality to determine its category of property. An attorney was using a residential home to run his practice. He ignored the planning notices served on him so the municipality rated him in the “illegal/unauthorised use” category. The attorney argued that the municipality is limited to the categories in Section 8(2) but the court of Appeal accepted that Section 8(2) was merely a guide and that the Municipality could determine its own categories of property.
Having earlier explained the concept of category of property that attracts the randage and category of owner that attracts the exemptions, rebates and reductions, We point out the confusion created in Section 8(2) when it introduces ownership like state owned properties and properties owned by Public Benefit Organisations.
At Ethekwini Municipality, if we apply the ratio of 1:25 to PSI and PBO’s , there would be a huge shift in incidence.

While the PSI and PBO category would benefit by a reduction of 88.4%, all the other categories would increase by 5.4%!

An increase of rates of 5.4% for our residents is HUGE!

75% of our residential property is valued under R750,000. This means that the poor and the middle income earners bear the brunt of the increase in rates! 

Municipalities have zero based budgets. So, if we give to one category, we have to take away from another. Unfortunately, it is our poorest residents who suffer as they are taxed out of their homes.
We understand that the Bill tries to regulate delinquent municipalities by forcing the acceptance of set categories of property, but Section 8(2) is not the place.
The reporting that was introduced by the Bill is where delinquent Municipalities must be dealt with. The reporting requirements are welcomed as Municipalities would be forewarned if they are not compliant.

We welcome the changes that the Bill brings to Section 78. This will indeed make our work more efficient.

We would like to propose three other amendments that are not in the Bill.
The first is an amendment to the definition of “owner”. At paragraph (c), we would like the deletion of “or to whom it was granted in terms of legislation”

The reason for this is that (c) in the definition of owner states that the municipality must recognise a right in land. We have no problems with a registered right as this is registered in the Deeds Office and there is proper control of the properties. The courts also recognise and  accept ownership if it is registered in the Deeds Office.

Second is an amendment to the definition of “property” with the deletion of “or granted to a person in terms of legislation”, for the same reasons I discussed earlier.

The  third amendment is to Section 28 and 29 where the Municipality may recover rates in arrears from tenants, occupiers or agents of the owner.

We had a case in Kwa Dukuza where a shopping mall was built on land owned by owner A and developed by B.

B entered into lease agreements with all the tenants and managed the Mall. The Mall did not pay its rates which went into arrears for a few million rands.
When the Municipality attached the rentals of the tenants, their defence in court was that they did not pay the rental to the owner of the property.

We would therefore like an amendment to Section 28 to include, “to the owner, third party or to any lessor if such third party or lessor is not the owner”.

We thank you for this opportunity  to present to you today.

Mr Keith Matthias and I are available to answer your questions.

