






BRIEFING NOTE
PRIVATE SECURITY INDUSTRY REGULATION AMENDMENT BILL: PROVISION ON RESTRICTION ON FOREIGN INVOLVEMENT – SECTION 20(2)(c)
1. Section 20(2)(c) in the Private Security Industry Regulation Amendment Bill does not prohibit foreign participation in a South African private security company, but rather provides for a restriction on the extent of foreign ownership in a registered private security.   
2. Item 15 of the transitional provision in the Bill recognises existing rights of non-citizens of the Republic who already have a shareholding in excess of the percentage limit in a South African private security business. The transitional provision is intended to address the withdrawal of foreign involvement in excess of the statutory participation limit in a responsible manner. All new applications for registration will, however, need to comply with the provisions of the Bill once it becomes law.
3. In drafting section 20(2)(c) of the Bill, serious consideration was given to the South African commitments under the World Trade Organisation General Agreement on Trade in Services (GATS) and the transitional provision in the Bill is an acknowledgment of our country’s commitments under GATS.  
4. As a development state, South Africa has a responsibility to ensure that its national and security interests are protected and that its domestic legislation provides a mechanism to protect such interests. 
5. It is submitted that a restriction on foreign investment in a sector such as the private security industry is both reasonable and justifiable in the context of the broader national security, given the nature and scope of this industry, the technological advancements in the private security industry and the developments since 9/11.
6.  The potential or opportunity for abuse and threats to national security needs to be recognised and addressed by any responsible state in a proactive manner. Such a practice is not without international precedent if one takes into account the legislation of other countries as indicated in the Table below. The recent trend in other countries is to either totally prohibit ownership of private security companies by foreigners or to restrict the extent of foreign participation and give a majority share-holding and control to its citizens.  
7. PSCs and intelligence gathering
The line between private security companies (PSCs) and private military companies (PMCs) is increasingly becoming blurred. At the international level, there are PSCs that provided military services and PMCs that provide security services. It is for this reason that at the United Nations level (through the Working Group on the Use of Mercenaries), these entities are now referred to as private military and security companies (PMSCs), which is an all-encompassing phrase. 

While private security companies registered in terms of the South African law are prohibited from engaging in the provision of military services, they are not prohibited to do to do so in other parts of the world. In fact, there are examples for foreign owned companies registered in South Africa which provide military services in various parts of the world.

Private security companies undergo a metamorphosis depending on the market opportunities. It is not unusual to find a PSC involved in the provision of security services in country A, military services in country B, humanitarian assistance in country C and construction services in country D. This also includes foreign companies operating in South Africa while providing other services other than security services in other parts of the world. This presents complications on effectively regulating companies with roots in foreign countries.

The dynamism within the private security sector is also fast-paced and regulatory mechanisms seem to be lagging behind.  Through years of expansion, some of the foreign-owned private security companies in South Africa are involved in several large takeover deals. Some of the deals involve swallowing companies that are disreputable. The links of these companies to  foreign companies with questionable  human rights records, as well as with foreign states pose a national security threat to South Africa.

According to desk studies, Private Security Companies (PSCs) are also increasingly used in the field of human intelligence. This involves primarily smaller companies supplying former intelligence agents as actual bodies on the ground’ in sensitive locations
According to research conducted by Caroline Holmqvist
, frequent links between PSCs and companies within the information technology (IT) and electronic systems industries make private security actors seem well-placed for the technology-intensive aspects of intelligence gathering. Many of the important actors within the ‘intelligence branch’ of the private security sector have originated as IT or telecommunications companies, only to then diversify their portfolios to cover security-related services.

Holmqvist wrote that PSCs are today used for a wide variety of intelligence tasks: from the gathering of intelligence from satellites and sophisticated sensors, to interpreting and analysing results and distributing information among relevant government bodies. AirScan, a Florida-based company, has provided aerial intelligence-gathering services in Angola, the Balkans, Colombia and Sudan. The US State Department hired PSCs to provide intelligence on rebels of UNITA in Angola and to investigate the guns-for-gems trade in Africa.  Even the International Monetary Fund (IMF) has contracted private firms for intelligence.
Holmqvist
 added that private security service providers have been contracted to support of a number of peace operations and cited, as examples, two South African firms (KZN Security and Empower Loss Control Services) that were contracted to provide local intelligence to the UN Transitional Administration in East Timor (UNTAET) in 2001, while DynCorp provided logistics, transport and communications services. DynCorp as another US PSC involved in intelligence provision, working for the Colombian Ministry of Defence to provide intelligence on Rebels in Colombia.
          OR Tambo International Airport Incident
An incident at Oliver Tambo International Airport where Israeli security guards at the Airport questioned an “undercover reporter” in an open area of the Airport is an example of possible abuses that can take place within the context of security and intelligence. This followed the claims made by an Israeli employee of El Al that he was indeed not employed by El Al but Shin Bet, and Israeli intelligence agency. 
There were also claims of agents profiling and detaining South African persons at the OR Tambo International Airport. Allegations were made of illegal searches of South African citizens on South African soil- searched, stripped to their pants. These actions are performed by intelligence agents acting as security guards for the Airline. 
The above claims made by South Africans have been corroborated by the Israeli agent who also posed as a security guard. It emanated that the firearms carried by security guards who are licensed to the embassy and not the employer, El Al. 
It is reported that the Israeli agent/El Al security guard‘s allegations have been supported by an investigation by the regulator for South Africa’s security companies. The agent, one Garb said “This here is a secret service operating above the law in South Africa. We pull wool over everyone’s eyes. We do exactly what we want.”.

The role of private security companies in the foreign military assistance/mercenary environment is also of concern. Some companies are private security companies in South Africa, but on foreign soil act as both private security and private military companies. Following a deal between G4s with Securicor in 2005, it was stated in a book written by Stephen Armstrong “The rise of the new corporate mercenary”, that G4S chief executive Nick Buckles said the deal fitted with the company’s desire to get into the war and conflict industry, where contracts generally provide much higher margins.”
         G4S
G4S is a British-Danish security conglomerate that operates in more than 120 countries worldwide, including South Africa, and employs nearly 625 000 workers. The company offers a wide spectrum of services to both public and private sectors, including: operating private security personnel in cooperation with municipalities, governments and private businesses, in airport and seaport security, the guarding of buildings, monuments and events, as well as ATMs. Its shareholding is as a result of a merger between British Securicor and Danish Group 4 Falck in 2004. 
Alleged Violations by G4S
(i) Report of Wits Justice Project 
An area of grave concern is the allegations made about G4S in the Wits Justice Project report relating to G4’s role in prison unrest. The Wits Justice Project is part of the journalism department of the University of Witwatersrand which uncovered damning video evidence apparently showing forced medication on inmates.  According to Ruth Hopkins, she gathered shocking evidence on the use of electroshocks and forced medication with anti-psychotic drugs to control and subdue inmates incarcerated in the Mangaung Correctional Centre near Bloemfontein, where G4S had a contract. She reported about the actions of an Emergency Security Team at the Mangaung Prison (a group of about 8 armed men) that are called to emergency situations. They are required to use minimum force, but according to the prisoners they went completely overboard in their actions. They would take prisoners to the single cell unit, strip them naked, pour water over them and electroshock them with electronically charged shield they carry with them. Almost similar allegations have been made against G4S in the Israel and UK, where G4S were awarded prison contracts as will appear below under the heading “Reported Violations by G4S in the UK and in Israel”.
Prisoners, warders and health care workers are reported to have said that involuntary medication was regularly administered at the Mangaung Correctional Centre. G4S at the time threatened legal action, and rejected the claims G4S denying the allegations, stating that G4S do not make decisions to medicate. 
These revelations were made just weeks after the South African Government took over operations from G4S after finding it had “lost effective control over the prison” in the wake of a series of stabbings, riots, strikes and a hostage taking. G4S was awarded a 25-year contract in 2000 for the construction, maintenance and running of the prison. The Department of Correctional Services will hand back the prison if and when G4S can prove its ability to run it again.  
(ii) Reported Violations by G4S in the UK and in Israel
A report of the National Audit Office in the UK confirmed that G4S, contracted to the Home Office, had been involved in “poor performance, delays additional costs” and botched the privatisation of housing for asylum seekers resulting in financial losses to the state. G4S was also reported to be responsible for the killing of one Jimmy Mabenga on a deportation flight and the bludgeoning to death of conference attendee from Thailand. G4S is also reported to be involved in forced evictions.

G4S and Serco are under investigation for fraud by the Serious Fraud Office in the UK for overcharging on contracts and costing taxpayers millions of pounds. They admitted having charged for services for years after they had ceased to provide them. 
According to further reports, G4S has also been involved with providing security systems for Israeli’s detention facilities where Palestinians are unlawfully detained and tortured and there have been calls for G4S to be held accountable. G4S provides security systems, which included monitoring systems, to the Israeli Prison Authority as well as equipment and services to Israeli checkpoints in the West Bank. 

 A panel of legal experts concluded that G4S may be criminally liable for its activities in support of Israeli’s illegal wall and other violations of international law. The European Union has declined to renew a contract with G4S as a result of its role where Palestinian political prisoners are held in violation of international law.
G4S is also alleged to have failed to fulfil the terms of its Olympics security contract in the UK. According to one article, “snooping” has become a big part of the work of G4S. It provides services to insurance companies and media reports revealed that G4S meter readers were being used to secretly spy on places such as pubs. 
8. Comparative studies
A. United States
1. In the United States PMSCs (private military and security companies), there is no comprehensive federal-level legal regime for the basic regulation of PMSCs and their activities, although an extensive web of federal statutes, regulations and other federal agency requirements does provide complex, although still incomplete, legal structure covering many aspects of PMSC procurement, oversight and accountability.
2. Foreign investment in the United States is a matter of congressional concern. It is believed by some that the United States has an unusually liberal policy which allows foreigners to invest in virtually all American businesses and real estate and that these foreign investments undermine the American economy by making it vulnerable to foreign influence and domination.
3.  The federal government is a government of limited powers. There is no express constitutional provision permitting the regulation of foreign investment in the United States. Other federal powers mentioned in the Constitution must be looked at to justify such regulation. If it is determined that foreign investments impair national preparedness in the event of an emergency, prohibition of foreign investments could on this basis be construed as constitutional. 
4. Major federal statutes which have an impact upon foreign investment in the United States are information-gathering and disclosure statutes, instead of actual restriction statutes. All of the statutes are information-gathering and disclosure in nature. There are no across-the-board, blanket restrictions on foreign investment in the United States. Instead, over the years Congress has believed that certain industries which could affect national security should have limits on foreign investment.
5. No entity controlled by a foreign government is allowed to merge with, acquire, or take over a company engaged in interstate commerce in the United States which is performing a Department of Defence (DOD) contract or a Department of Energy (DOE) contract under a national security program that cannot be performed satisfactorily unless that company is given access to information in a proscribed category of information. 

B. United Kingdom

The UK does not currently have legislation that effectively covers the private security and military service sector. In recognition of this, in 2002 the British Government published a Green Paper outlining the options for regulating the industry. Although giving rise to substantial debate at the time, including submissions from various NGOs, industry members and the Foreign Affairs Committee, the Green Paper has so far not led to any changes in existing national legislation.







TABLE

	Country
	Total Prohibition
	Restriction on shareholding

	Colombia
	Only those companies constituted under Colombian law as ‘Limited Responsibility Societies’ or ‘Private Security and Surveillance Cooperatives’ may provide security and surveillance services in Colombia. Their shareholders may only be Colombian nationals. Those companies constituted with foreign capital prior to February 11, 1994 cannot increase the share of foreign capital. Those constituted after that date can only have Colombian nationals as shareholders
	

	Botswana 

	The provision on the prohibition of the foreign ownership is also reflected in the Regulation of Private Security Services Bill, 2008, which is aimed at repealing the Security Guard Services Act. Clause 21(1) of the Regulation of Private Security Bill, 2008, provides that “the Minister [responsible for defence, justice and security] may make regulations on licenses for a reserved trade or business in the security service industry that is issued only to citizens of Botswana.” 

According to the Bill, the regulations made in accordance with clause 21(1) may further provide that “only citizens of Botswana shall …be entitled to be security service provider…or …engage in certain security services.” The Bill also introduces an exemption clause in that “a joint venture between a citizen security service provider and a non-citizen security service provider may be approved by the Private Security Industry Regulatory Board”
	

	Djibouti 

	According to Law No 202/AN/07/5, no one may practice individually or collectively provide private security services or be a leader or manager of a company “if not of Djiboutian nationality.”
	

	Kenya
.” 


	
	Clause 29 (c) of the Private Security Regulatory Bill provides for requirements for licensing with the condition that, “if a foreign company, is registered whether as a limited liability company or a partnership in accordance with the laws of Kenya and that it must have at least twenty-five percent local shareholding

	Nigeria 

	The Private Guard Companies Act No 23 of 1986 (the Act) prohibits any organization from performing the service of watching, guarding, patrolling or carrying of money for the purpose of providing protection against crime unless it is registered as a company under the Companies and Allied Matters Act, and is wholly owned by Nigerians in accordance with the Schedule to the Nigerian Enterprises Promotion Act. 

In terms of section 13(1)(e) of the Act, the licensing authority shall not grant any license or approval under the provision of the Act if any director of the company or the person applying for approval “is not a citizen of Nigeria.”  
	

	Senegal

	According to the Decree No. 2003-447 of 18 June 2003, the exercise of any activity related to the provision of security to property is subject to prior authorization by the Minister of Interior. Such authorization is granted to natural or legal persons of Senegalese nationality.  The Decree requires that the request to provide private security services must, among other things, be accompanies by a certificate of Senegalese nationality
	

	Antigua and Barbuda


	According to the section 4(1)(f)(i) of the Private Security Registration Act of 2006, an application for the issue of a licence to operate a security service provider shall be made to the National Security Council (established under the national Security Act) and must be accompanied by proof that the applicant “is a citizen or resident of Antigua and Barbuda.”
	

	Bahamas 


	In terms of section 4(1) of Inquiry Agents and Security Guards of 1976, “no person shall...engage in the business of providing…security guards or act …as a security guard, unless he is a Bahamian and is a holder of a licence thereof.” A “Bahamian” means “a citizen of The Bahamas [or] …a company registered under the Companies Act in which all the shares are beneficially owned by ‘Bahamians”.
	

	Honduras 


	
	Article 91 of the Law of the National Police and Private security Services Decree No. 156-98 provides that foreign companies wishing to apply for permission to provide security services in Honduras should partner with Honduras companies engaged in the same activity and manager of the partnership should be a Honduran by birth.   

	India 


	The Private Security Agencies (Regulation) Act, 2005 (No. 29 of 2005) provides that “A company, firm or association of persons shall not be considered for issue of a licence under this Act if it is not registered in India, or having a proprietor or a majority shareholder, partner or director, who is not a citizen of India.”
	

	Philippines 


	According to section 4 of the 1969 Act on Private Security Agencies, Company Guard Forces and Private Detective, “any Filipino citizen or a corporation, partnership, or association, with a minimum capital of five thousand pesos, one hundred per cent of which is owned and controlled by Filipino citizens may organize a security or watchman agency.” 
	

	Saudi Arabia


	Article 1 of the Private Security Guard Law of 2007, “establishments or companies for private civil security guard” are “individual establishments wholly owned by a Saudi or the Company wholly owned by Saudis, which undertake – with a special license – to prepare and secure the private civil security guard to whoever requires in return of pay.” 

Article 4(a)(1) of the Private Security Guard Law provides that one of the conditions for individual establishments and companies that can be licensed to practice private civil security guard is that “the individual establishment shall be wholly owned by a Saudi and the company shall be owned by Saudis.”    
	

	Switzerland 


	In terms of article 5(1)(a) of the Concordat on the Provision of Security by Private Persons of November 12, 2010, any person may obtain permission to operate a security guard if he or she is a “Swiss citizen, a citizen of a member if European Union or a State Association European Free Trade Agreement, or the holder of a residence permit or establishment for at least two years.”
	

	Mozambique


	Earlier amendments from 1993 and 1995 were replaced by Decree No. 43/2009 in August 2009, which provided new regulations to the Investment Law. The law and its regulations generally do not make distinctions based upon investor origin, nor do they limit foreign ownership or control of companies. With the exception of private security companies, media companies, and certain game hunting concessions, there was no legal requirement that Mozambican citizens own shares of foreign investments until 2011.
	



GAT Article XXI

 

Article XXI
Modification of Schedules
1.
(a)
A Member (referred to in this Article as the "modifying Member") may modify or withdraw any commitment in its Schedule, at any time after three years have elapsed from the date on which that commitment entered into force, in accordance with the provisions of this Article.


(b)
A modifying Member shall notify its intent to modify or withdraw a commitment pursuant to this Article to the Council for Trade in Services no later than three months before the intended date of implementation of the modification or withdrawal.

2.
(a)
At the request of any Member the benefits of which under this Agreement may be affected (referred to in this Article as an "affected Member") by a proposed modification or withdrawal  notified under subparagraph 1(b), the modifying Member shall enter into negotiations with a view to reaching agreement on any necessary compensatory adjustment.  In such negotiations and agreement, the Members concerned shall endeavour to maintain a general level of mutually advantageous commitments not less favourable to trade than that provided for in Schedules of specific commitments prior to such negotiations.


(b)
Compensatory adjustments shall be made on a most-favoured-nation basis. 

3.
(a)
If agreement is not reached between the modifying Member and any affected Member before the end of the period provided for negotiations, such affected Member may refer the matter to arbitration.  Any affected Member that wishes to enforce a right that it may have to compensation must participate in the arbitration. 


(b)
If no affected Member has requested arbitration, the modifying Member shall be free to implement the proposed modification or withdrawal.

4.
(a)
The modifying Member may not modify or withdraw its commitment until it has made compensatory adjustments in conformity with the findings of the arbitration.


(b)
If the modifying Member implements its proposed modification or withdrawal and does not comply with the findings of the arbitration, any affected Member that participated in the arbitration may modify or withdraw substantially equivalent benefits in conformity with those findings.  Notwithstanding Article II, such a modification or withdrawal may be implemented solely with respect to the modifying Member.

5.
The Council for Trade in Services shall establish procedures for rectification or modification of Schedules.  Any Member which has modified or withdrawn scheduled commitments under this Article shall modify its Schedule according to such procedures
South African commitments under the World Trade Organisation General Agreement on Trade in Services (GATS) and BIT
For South Africa to withdraw from its commitments under GATS or BITs, there must be a sound basis for entering into negotiations with the other parties. A sound justification for this to happen must exist. Grounds for justification could be for South Africa to entrench its national security, particularly as a development state and in the broader African Union context, the potential for private security companies to use its might, knowledge and weapons to destabilize the State, or be used by other agencies or States towards this end.   

.
� “Private Security Companies – The Case for Regulation, Stockholm International Peace Research Institute Policy Paper No. 9, January 2005


� “Private Security Companies – The Case for Regulation” supra
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