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1. INTRODUCTION

The Congress of South African Trade Unions (COSATU) broadly welcomes and supports the objectives and intentions of the Infrastructure Development Bill, 2013, though we have some areas of concern.

We believe that the Infrastructure Development Bill is necessary as an intervention by government to unblock the large amounts or red-tape, bureaucracies, administrative blockages, government inertia etc. that so frequently delay badly needed infrastructure development.

Whilst South Africa has achieved much in the first 19 years of democracy and freedom, e.g. democratisation, the delivery of basic services etc., the development and transformation of the economy and the creation of badly needed infrastructure and decent work have all too often lagged badly behind society’s rapidly growing needs.

At a macro-level, government has championed key infrastructure development projects and allocated significant funding for them.  However in reality much of government’s infrastructure budget goes unspent.  In the previous financial year R80 billion of the R270 billion allocated for infrastructure was not spent due to numerous administrative delays, incapacity etc.

We believe that the Infrastructure Development Bill is a correct first step in overcoming such problems.  However we remain concerned about certain aspects and thus recommend certain amendments to address these in the Bill.

1.1. nedlac processes

Discussions took place on this Bill between the Minister for Economic Development and NEDLAC’s constituencies’ Overall Convenors
, NEDLAC a formal tabling and discussion of the Bill at NEDLAC would have allowed for a more comprehensive engagement at that level.  Whilst major
2. SPECIFIC COMMENTS ON THE BILL

2.1. PREAMBLE and objectives of the act

COSATU welcomes the Bill’s Preamble and Objectives’ stated commitment to provide for the facilitation, coordination and prioritisation of key infrastructure development. 

We also welcome its specific commitment to ensuring that the development goals of the state are promoted as we believe that in order for that “Better Life for All” to realised, South Africa needs a capacitated developmental state that is orientated towards the fundamental transformation of the economy.  This is needed to ensure that:

· Capital is no longer dominated by an elite;

· The structural nature of South Africa’s unsustainable levels of unemployment is dealt with;

· Critically needed infrastructure that will lay the foundations for the required levels of economic growth is prioritised;

· That public infrastructure projects are labour intensive and based upon the principles of decent work and not cheap temporary labour;

· Public infrastructure is designed towards serving the needs of the poor and not the wealthy;

· Public infrastructure is built to support the reindustrialisation of the economy and to protect vulnerable sectors of it; and

· Public infrastructure projects are driven by a capacitated state and not outsourced to the private sector whose mandate is purely profit.
2.2. presidential infrastructure coordinating commission and structures of commission

The composition, structure and continued existence of the Presidential Infrastructure Coordinating Commission are welcomed as an indication of government’s commitment to fast tracking key infrastructure development and to providing the relevant support at the highest levels of government.  We also welcome the inter-governmental sphere nature of the Commission with the inclusion of the President, Premiers and the South African Local Government Association.  
However we are concerned that this structure may become too top heavy with the large number of senior political office bearers in it.

2.2.1.   Functions of commission

COSATU welcomes the inclusion of “the impact on job creation of any strategic integrated project” and “the creation of decent employment opportunities” as part of the key criteria for the Commission to ascertain when determining key infrastructure developmental projects. 

Whilst broadly welcoming the commitment to determining the impact and supporting the creating of jobs, COSATU strongly believes that it needs to be backed by the necessary political will at all levels of government.  South Africa with a long history of abusive exploitation, slave wages, massive levels of inequality and poverty; does not simply need job creation to overcome its socio-economic challenges.  What is needed is the creation of large numbers of decent permanent jobs.  Jobs which pay living wages, are permanent, provide security and benefits and dignity to workers.  

What is not needed is the continuation of low paying, temporary, short term, exploitative and abuse “work opportunities”.  Unfortunately such work has become the hallmark of the Expanded Public Works and Community Works Programmes where desperate workers are paid amounts below the minimum wages prescribed or paid with food parcels for doing short work that are meant to be permanent decent municipal and provincial jobs.

COSATU also believes that specific reference is needed with regards to government’s commitment to promoting local ownership as well as the localisation of the entire processes of a project’s development.

As a water scarce country with a history of environmental neglect impacting upon the poor, we strongly believe that a “commitment to sustainable development” should also be included as part of the required objectives for infrastructure development.  Sustainable development should be seen as a key component and not merely an afterthought for non-governmental organisations to pursue or a matter to be attended to by the Departmental for Environmental Affairs.

2.2.2. Expropriation of Land by commissions

COSATU welcomes the provision in this section stating that the processes of expropriation may not be impeded or stopped solely on the ground that the value of the property may be affected by government exercising its right to expropriate.  Due to years of neglect, insufficient funding of public infrastructure, the legacies of apartheid, massive unemployment and a growing population; South Africa faces a huge backlog of critically needed infrastructure.  
Government interventions to address this dire need should not be delayed or held to ransom by unreasonable demands of contestable claims to compensation by private owners.  More so due to the nature of how much property was illegitimately acquired during apartheid.

2.3. Strategic Integrated projects

2.3.1. Requirements for strategic integrated project

Whilst supporting the criteria outlined for the requirement for a project to be designated as a strategic integrated project, as COSATU, we would strongly believe and propose that the creation of decent jobs be included.  
The heart of South Africa’s massive socio-economic challenges is the more than one in three unemployed workers.  A person with a permanent decent job is more capable of taking care of most their immediate and extended family’s needs.  All of society’s challenges emanate from this ticking time bomb.  All government projects should be linked towards the eradication of unemployment.
2.3.2. designation of strategic integrated project and conflicts in infrastructure or planning thereof

Two concerns arise in this section.  Firstly in Section 8(2) the determination to put out a strategic integrated project to tender should be guided by the Public Finance and Municipal Finance Management Act and relevant procurement legislation and regulations and not merely left to the determination of a committee no matter how well intentioned.  
These Acts and regulations stipulate that tender processes are determined by and required depending upon the financial costs of such projects and not a matter for the discretionary choice of officials and politicians.  

8(2) should thus be amended to require tender processes to be instituted as determined by the relevant finance and procurement legislation and regulations.  The wording should not be discretionary or qualified.

2.4. Secretariat of commission and steering committees

2.4.1. APPOINTMENT AND COMPOSITION OF MULTIDISCIPLINARY STEERING COMMITTEE, AND CONTINUED EXISTENCE OF CERTAIN STEERING COMMITTEES

To ensure the maximum success of the various steering committees COSATU proposes that  this section be amended to include provision for not only the Construction Industry Development Board to be part of these Committees but that representatives of organised labour should also be for provided for.

This would follow in the spirit of dialogue and representivity as provided for in NEDLAC and in the spirit of discussions that took place on this Bill between the Minister for Economic Development and NEDLAC’s constituencies’ Over-all Convenors.  
We believe that this may assist with unblocking on the ground disputes and blockages and to avoid scenarios such as Medupi where delays were incorrectly blamed upon workers and their unions for exercising the legitimate constitutional rights to negotiate and strike if necessary in pursuit of better, safer and more secure working conditions and a  living wage.  
No attention has been played to the role of incompetent management, companies who fail to adhere to timeframes, companies who view public-private partnerships as an opportunity to maximise profits at the expense of the taxpayers by charging inflated prices to government and to government departments whose incapacity causes unnecessary delays.

2.4.2. disqualification from membership of steering committee, disclosure and offences relating thereto

COSATU welcomes this section’s prohibitions for members of the Steering Committees from benefiting financially or doing business with projects under the domain of their Steering Committees.

We strongly welcome the inclusion of the references relating Steering Committees’ Members’ family members and business partners with regards to projects falling under those Steering Committees.  
Such prohibitions should be expanded to all spheres of government. We welcome the addition to the Bill prohibiting public officials from being part of such Committees if they, their family members or business partners will benefit in anyway whatsoever as well as the provision requiring such Committee members to resign from the affected Committee. 

COSATU believes that this section should be further strengthened to provide for the prohibition of Members of Cabinet, Provincial Executive Councils and Mayoral Committees; senior management and public officials in general from having direct or indirect financial or business interests in public infrastructure projects.  Elected public officials, senior managers and officials are remunerated by the state in exchange for fulltime employment.  They should thus not be allowed to tender for such state funded projects.

Whilst welcoming the sentencing and sanctions provisions of the Bill, COSATU believes that given the serious nature of fraud, corruption and the need to combat it at all levels, that the sanctions provided for in this section are far too lenient.  They should be increased significantly beyond the current provision for up to 5 years sentencing.

2.5. processes relating to implementation of strategic integrated project and SCHEDULE 2

Whilst being sensitive to the desire of government to fast track infrastructure development processes.  We believe that the processes provided for in this section relating to the implementation of integrated projects has two worrying areas.

First is that whilst reference is made to public consultation processes, its exact form, nature, steps, requirements etc. are left out.  This could potentially lead to meaningless and insufficient public consultation processes.  A simply publishing of the government gazette has no meaning to a rural community without access to such documentation or an understanding of what it means.  
No reference is made to the advertising calling for public comments in local and community print and electronic media and to do so in more than one official language.  No reference is made to how will local communities be empowered and engaged to participate in such processes.  To not spell out these can easily allow such processes to be abused and rendered meaningless with little recourse to action by the affected communities.

Furthermore 30 days in the initial state and 44 days in the later stages are provided for the public to comment.  Yet government officials, who are well equipped and resourced, are provided with 7, 52, 60 and 57 day periods to engage in the various stages of the process. In fact more time should be allocated to the public as opposed to the various government departments.

Schedule 2 is completely silent on the need to obtain Environmental Impact Assessments and to adhere to the NEMA.  This needs to be urgently corrected.

2.6. environmental assessments

Whilst COSATU appreciates the inclusion of reference to the need to adhere to the requirements of the National Environmental Management Act in response to previous concerns raised by stakeholders there is a need to further expand upon this commitment.  

The processes outlined in Schedule 2 omit any reference to the need to adhere to the NEMA and to obtain Environmental Impact Assessments.  Such important legal requirements must not simply be ignored and delegated to the Department for Environmental Affairs.  They need to be an integral part of the fast tracked and prioritised processes championed by the Department of Economic Development with the development of this Bill and as outlined in Schedule 2.

2.7. general provisions

2.7.1. REGULATIONS

As indicated previously, the Bill’s commitment to support employment creation is welcomed, but given current and past experiences and our strategic objectives, this reference should be amended to reflect decent jobs and not simply employment creation.  
Furthermore given that the strategic importance or regulations and how in fact it is regulations that often have the greatest impact upon ordinary residents and communities, it is critical that meaningful provisions be provided for the public to make comments and engage upon the regulations.  Simply gazetting the regulations in a government gazette does not empower the public to participate or understand or input in such processes.  Such public infrastructure projects will be better off with public engagement and input.

2.8. schedule 1

The various key socio-economic institutions listed in Schedule 1 are welcomed and supported.  As the list for strategic infrastructure is potentially limitless, there is a need to include the term “public institution” which could cover a variety of public service facilities currently not provided for in the Schedule.  These could range from police stations, sports facilities, multi-purpose centres, Home Affairs offices, refugee centres, community halls etc.

3. Conclusion

The Infrastructure Development Bill is critical and will play an important role with regards to the government’s infrastructure development.  The Bill is long overdue and to be welcomed.  It will help to ensure that strategic infrastructure development is fast tracked whilst ensuring that government adheres to due process.

There is a need to effect certain legal and administrative amendments to the Bill to ensure synergy, fairness and practicality for such matters as preventing corruption, adhering to environmental regulations. 
� NEDLAC’s Over All Convenors are for Business: Laurraine Lotter, Community: Dumisani Mthalane, Government: Thembinkosi Mkhalipi and Labour: Bheki Ntshalintshali.
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