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COMMENTS ON THE DRAFT INFRASTRUCTURE DEVELOPMENT BILL, 2013

We refer 1o the above and hereby submilt comments on the Draft infrastructure Development 8], 2013,
{the Draft 8], o5 published In Government Gazette 34143 on B February 2013,

GENERAL

Given the lack of necessary skills ond the capacity issues experienced ol off spheres of government in
rolfing out infrastructure projects in the past, this Droft Bl & o deliberate attempt to centralise the alanning,
implementaiion, monitering and svaluation functions of the state's infrastruciure expenditure programme.
in this regard, although scont on detall, the Draft BI provides o fromework for the continued functioning of
ine Presidential  Infrostruciure Coordinaling  Commission [the  Commission)  and s compenent
committees/siuctures and atfempts to formalise the manogement, implementation, monitoring ond
evaluation of the identified sirategic infegrated projects. it s also a deliberate attemipt to centralise stote
infraustructure spending and T appears 1o be the view of the executlive, that infrastruciure plonning shiould
be handied by nationat depariments in consultation with officials from the three spheres of govemment.
The objective of the Drafi Bilis thus o reguiate the identified srotegic infegrated projects to date 17 such
projects have been idenfified] o well os fo confinue the exstence of the Commission which wess
established by Cabinegt.

While the infenfion of the Droft Bl nomely to provide for the “foclifofion ond co-ordination of
rfrastructure development”,. i o good one, there are various concems relafing to the confents of the
Draft Bill and the Droft Bl connot therefore be supported inifs cument form. Thase concems are os folows:
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The lack of provision made in the Draft 8l for parliamentary oversight;

The foilure to address the underlying issues which cause delays in infrastructure delvery and lack of
capacity;

The fact thot a fot of what is contained in this Droff Bill is already governed oy other legistation;

The duplication of the functions between the various sfrugiures and committess established in fhe
Draft Bill, and confusion as to how they will operale vis-g-vie each other:

The assignment of cerfain line functions o the Comerission, which largely comprises of executive
authorties:

the broad but diso vogue definifion of “strotesic integratad project” and the corseguent
widening of the scope and purpose of the Drofi Bill;

The unconstitulional encroachment on provincial ard municipal compealences:

The failure to provide cldrity and detdil on Raw these shotegic integrated projects will be funded:
cined

The uricertainty as 1 how the Gommistion will oddress any possible conflizt with an organ of siate
that may not be in support of o proposed project in their area of jurisdicfion.

Hence, the comments below highlighls the concems ralsed above It relotion 1o specific clauses and
poinis ol some of the incansistencies cortained in the Droft Bl

SPECIFIC CO

Long fille

The long fitle of e Draft Bill reads as follows:

“To provide for the faciitation and co-ordingiibn of infrasttuciure development which & of
significant econornic or social imporfance to the Republics to emsure thot infrastructure
development in the Republic i given priorty in planning, approvel and implementalion; and io
ensure that development goals of the State are promoted through Infrastructure development
ang fo provide for motters incidenial thersto

The long fitle, in #is fist senfence, limifs ihe fadiitafion ohd co-ordination of infrostruciure
development to that which is onfy of significant economic or sodial imporiance to the Republic.
There s o need to include the environmerlal sustainabilily considerations in terms of the
development requirements for the country. This is parficulardy importart in ferms of fong-term
resource planring in o resource constrained environment. The long fitlle shouid therefore include
that the Droft Bl should faciilate aned co-odinaie infiostructure developmant which it of
significant economic, environmentally susicinable and social importance,

reference fo the term “opproval” in the second senfence of the long iille is problematic when
coupled with the words "given priorfty in". The merits of sach prolsct must be objectively
considered by the relevant authority In ferms of the requirements set out in the specific legisiation



governing @ declsion-making process.  As such, the wording should be amended o read “ it

given prority In planning, decisionsmgking and implemeniation...

Definitions - Clouss ]

4, in clause 1, the phrase “oporoval, authorisation, Tosnce, sermission or exemplion” s defined as:

“meons any approval, authorsation, flcence, permission or exemphion which in terms of any
retevant low requirag—

(o] the consideration of jursdictionol facts or of cerloin requirerents or critefiar and, in addifion
thereln,

{b] the exercise of o discretion whethsr or not to gront approval, authorisadion, ficence, permission
or exemplion: or

[c] elther the comsideration of urisdictional facts or of certain requirements or coriteria or the
exarcise of a discretion whether or not to grant the approval, authorisation, icence, pernmission o
exemption,

and includes decikions such as o approve on environment impact assessment, fo authorise the
roning of lond of 1o aporove any planning, use o development of bme”

W is suggesied that porgraphs o) angd (bl be combined o form one paragranty and that
paragraph {¢f be renumbered s (b, In addifion, the words "approve an environment impact

assessrent” should be changed fo read “grant an enviconmental oulborisahion”,

Oblects of Act - Clause 2

5. This clause does not address environmental sustainabifity of all and nor does it maks eference o
sustaingble development.  In this regard “sustainabile development” s defined in the National
Environmental Manogement Act, 1998 (Act 107 of 1998 (the NEMAY), to mean “the integrotion of
social, economic and environmental factors info planning, implemernitation and decision-making
so as to ensure that developrent serves present and future generations”. If such considerafions
are not included, the Draft Bl gives the impression that development should be approved
regordiess of the long ferm sustainabiity of the development ond the potentlad adverss
implications for present ond future generations. It & suggesfed that the objects of the Draft il
include reference to sustainable development.

&, Shouid the objacis of the Act not abso provide for the minimum requirements for public
participation especiafly when identifying and designating o strategic integrated projects

7. with regard o clouse Z{e}, it must be noted that there are lows that provide for ensuring that
irrastructure development s underiaken in o monner which seeks to involve o persons aifecied



ana ensure the greates! co-operafion, such as the Intergovernmenial Relations Framework Act,
2005 [Act 13 of 2005), as well os the Constilufion of the Republic of South Africa, 1994 (ihe
Censtitution). Likewise, there are o myriad of platiorms as well as mechanisms 1o ensure this as weil,
Also the Consiitution effectively devolves responsibility for infrastruciure developmeant 1o Provincial
and Local Governments respeciively (nomely previricial and municipal planning). This in effect
means hal the Draft Bl cannot amend the Constitutional division of functions provided for in the
Constitution as ft reiates to specific functions or functionaries.

Confinued existence, siructures ond composiion of Presidential infrosiructure Coordinafing Corarnission -

Ciose 3

Clause 3{1} refers to the foct that the Prasidential Infrastructure Coordinating Commission was
estoblished by o Cabinet dechion but doss not state the date or resoivtion numiber of such
decision. it is suggested that the dale of the Cabinet decision and resolGtion number be inciudad
iry fhis clause,

Clause 3(3] fisis the various persons ot will constitute fhe Commission, however, no orovision is
made for o represeniative of a member (in the absence of a member) to aitend o Commission
meeting. In the absence of knowing how frequently the Comimiission will hold is misstings, how
praciical would it be for not gllowing delegation 1o o representative of g member 1o aftend o
meeting of the Commission?

Furthermore, it is acknowledged that one of the purposes of the Draft Bl i fo ermsure that
infrostruciure development in the country is given priority in planning ond this s reflected i the
level of seniorly stipulated for membership of the vorious structures crealad in the Draft Bil, nomely
the Commission, the Management Committee {established by clouse &5 the Sscretoriod
{estoblished by ciouse 7] and e Steerng Commifises {cortemplated in clause 1 . However,
concern has to be registered about the compostiion of the various structures, pariculary with
regarc to the potentical overlap in membership, especially between the Commission and ihe
Management Commitiee. It is suggested that consideraiion should be given io coliapsing hese
two siructures, namely the Commission and the Management Committee for the tollowing reasons:
s The proposed composition of the Management Committes creatss the potential for o Figthy
degres of overdap in s membenship and that of the Commission,
= Areview of the funclions of the Commission and the Management Commities raveals thot
their business will be of such a similor nofure [and in some Instonces the fJunclions of the
Management Committee are similar 1o that of the Secretariat] that it does not justify hoving
two struciures and the fime and experse required o maintain them.
« The Commigion and Monagement Committee are, In any eveni, fkely to mest
infrequently. given their size and the level of membership.
v  The reporting by the Secretariat fo both the Commission and the Management Committee
fos per clause 10{y)) is aiso kely 1o be wastelul,



it is iheretore proposed thot the Draft Bill be restruciured so as fo provide for the collapsing of ine
Commiission and the Management Committee info one sfructure.  in other words, the Draft Bil
shoulg provide for only the Commission, the Secretariat and the relevant steerng committees. The
composition of the Commission shoutd be such that fhe Premien may be represented by members
of e Provinciol Executive, and should include the members of Municipgl Councils os
contemplated in clouse 4{2).

Clause 3{7] opens the door for private consultanis o be approachied for assisiance and advice to
assist the Commission fo perform any of its functions. 1 s suggested that such odvice dne
assistance be sought from the Diector-Genercls o officials from the relevani notional and
provincial departmernts,

Functions of the Commission - Clause 4

12

n clause 4(q). the wording "ersure” and s given prionty in...... approval” givaes the impression that
the Commiission will be influencing or dictaling positive outcomes to the authorities empowered fo
make the projecievel decisions. This may constituie o ground for the judicial review of such
decisions, since an drgument may be made thot such decisions were made because of the
unauthorised or unwarranted cictates of anolher person or body. it s suggested that clouse 4{a)
e omended fo read: “. _prority I plonning, decision-moking ond implementation”. This clouse
also suggests that ¢ strategic infegrated project lidentified by the Commission] is considerad 1o be
of o higher griotty thon any other project.

Clause 4{b) states thot ¢ funclion of the Commission s fo: “determine and devetop infrashucture
prorties”; clause 4{c] refers to "designate strategic infegrated prolects”; clause 4[R1) states that
a funciion ¢of the Commission is to: "determing the cument and fulire needs and priofties of the
Republic in relalion to infrastructure development™. The guestion & hiow these funciions relate o
the role of municipadiies ond provinclal government in terms of thelr constiiutionsd plarming
mandates.

in South Afrlca, the Constitution has assigned the fJunclion of "municipal planning” to municipolifies.
i verms of the Local Government: Municipal Systerns Act, 2000 (Act 32 of 2000} {the MSAJ, and the
Local Government: Municipal Planning and Performance Management Reguiations, 2001 {the
Regulations), municipaliies have been tasked fo coordinate an infegrated development planning
process with @ view to producing integrated Development Plans (IDPs)

in ferms of the MSA and the Reguiations;



© The plonning underfaken by a municipally must be dligned with, and complermeni, the
development plans and shiategies of other affected municipalities and other organs of state so as
o give effect fo the principles of co-operative governmeni confained in section 41 of the.
Constitution. {See section 24 of the MSAJ.

¢ A Spatial Development Framework reflected in o municipality's IDP must indicate where pubslic
ond private land development and infrastruciure investment should take place, must identily areas
where strategic infervention ks required and rmust indicate areas where priority spanding 5 reguirad,
(See regulaiion 2{4} of the Regulations).

While the Chalperson of the Soutty Aficon Local Government Associofion ISALGA] is reprasented
on the Commission, this person would not be mondated by or be empowered by the relevant
legisiafion fo act on behalf of all municipaiities fo decige on infrastruciure development priorifies.

iy tnis regard the Draft Bill is inconsisfent with the Constitutional dispensalion of the three spheres of
government and the devolution of planning and implemeniation power 16 the lowest appropricte
level.  While it is agreed that improved plonting and coordinafion s called for in ferms of
infrasiruciure developrment, the Droft Bl should rather establish mechanisms to strengthen the
processes of the municipal sphere, rather than duplicating efforts ot the national sphere frvough
an altempt @t cenfrdlisofion to o notional lavel

Sinitar arguments apply to the provincial competence [exclusive provinciat funclional oreq) of
“provincial planning”. Provinces giso have concurment competencles with the nalional sphere in
terms of, inter alic, "Alrports other than infernationdl aid national dirports™, “Envirenment” . “Heaith
services”, "Housing”, "Industrial promaotion”, “Poliution confrol”, “Public rarsport”,  “Regional
planning and development™; and “Urban and rural development”. In this regard the Droft Bilf does
not give due corsideration fo the role of provinces, but rather seems to, contrary o the
Constitutional imperatives, cenfraiise these funciions 1o o naliono! evel,

Itis suggestedthat greatel emphasis be given 1o the strengthening of municipalities and provinces
rather thandn olf instances hoving the funclions resort within the nationat sphere.

Clause 4ie] is imited 1o “strategic international patiners” with which o concluds cgresmanis
which seek to promote the objects of the Ach. It is suggested that “stretegic local pariners” should
oiso be included in this clause with whom to conclide such agreements with. Furthermore, the
identification of such pariners and the conclusion of aoreements with them should be done on a
basis of on open fender process ond not one where specific orgonisations or LOMponies are
targeted in order i ensure fransparent supply chain management processes, Also, the conclusion
of such agreements must be subject fo the Public Finonce Management Act, 1999 (Act 1 of 1999)
and the procurement prescripts,  Furthermore, clarify is sought on the status of the Commission in
fhe conclusion of such agreerrients - will If be cordracting in its own riame and have legal identity
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of some sought thereby being helid accountable for any Tregulanty, controversy, or any other risk
flowirg from the conclusion of such on agreemernt?

Clouse 4{0){i) states that o function of the Commission is to “determine vy legisiction and other
reguiciory meosures that impede or may impede infrastruciure development, and agvise the
executive authority of the relevant sphere of govemment™. Clarity & sought on how this
determinution made by the Commission and the subsequent advising of the relevant execulive
authority will assist o specific prolect as the necessory approval in terms of the relevant legisiation
or regulatory measure will still be required. Is it perhaps with the view fo amend such legiskation so
ot unmecessary delays are avoided in the futwre? Butharmore, what s meant by "impede” in this
confexts '

Clause 4{1{ill] siotes that o function of the Commission is to! “detérmine the impoct on job areation
of any sirategic ntegrated project” and clause 4{g){ii} states that o funclibr of the Commission is
o Midentify the social impdct of strotegic Integrated projects”. it s assumed that these focion are
corsidered prior fo the idenlification and designation of any strafegic infegrated projsct as such
irformation should inform the process of idenfification and designation of shrategic inlegrated
projects,

Clause 4{if siotes that o funchion of the Commission s to: “consider proposals fer infrastructure
development ond maintenance™.  This implies that mointenance & nol considered parf of
infrastructure development.  Furthermore, no further mention s mads of maintenancs in the Draft
Bill. It is therefore not clear whether o siiategic integrated project can be only mainfencncs
related. Furthermore, does this clouse, together with clousé 4(k) which states that o fonclion of e
Comission & to: “calf for proposals for the implementation of sirdiegic integrated praiects” mean
that the Commission will be performing fine functions such as calling for fender proposals and
considering such fender proposals?

Clouse 4( states that o funclion of the Commission i 67 “promote investment and identily and
develop strafegies fo remove impediments o investiments”. 1i & unclear what is meant by
“impedirments” ond how i will be removed.

Ciause 4{m} states that o funclion of the Commission is tor “promote the creafion of decent
smployment opportunifies and skills development, fraining and education, especially for historcally
disadvantaged persons and communities, wormen and persons with disabilities, in so far as itreiates
fo infrasfructure and any sirdtegic integroted project” It & noted that the Draft Bl does not
contain o definion for the term “historically disadvantaged persons” and hence # is uncletr os 1o
who is being referred 1o, Furthermore, clority is sought on how fhe provisions of clause 4 will be
achieved? Other than through the existing Broad Based Black Economic Empowerment legislation,
how will the Commission ensure that prefered portners create  ‘decent' employment

S



opporiunities? Wil this be written info thelr contracts explicity? it s fikely fhat it would be
discoverad that there s o skills desticht # this i the cose.

he funclions thatthe Commission is fasked with s also o cause for concern in that the focus largety
reictes 1o economic ond social benefits [see clouse 4lm) in parficulor), while ecological and
sustainabile devélopment considerations are not meniionad.

The MSA specifically reguires services 1o be both financially and envirenmentally sustoinable, The
National Developrrerd Pian, 2030 Our Future- Make i work INDPY alse advocates for the fransifion
to an gnvirenmentolly sustcinable lowecarbon economy, moving from policy, fo protess, to adfion,
o well oy for the following principles to guide the rarsition:

e Jusi, ethlcal and sudoingble. Recognise the aspirations. of South Afico as o developing
courtiry and remain mindful of its unigus history,

* Globol solidarity. Justly bolonce nofional inferests with collective action in reicdion fo
environmental risks and existential threols.

® Ecosystems profecfion. Acknowledge that human wellbeing is dependent on the naalih of
the planet,

» Full cost accounting. intemalise both envirormental ond social costs In planning and

investiment decisions, recognising that the need o secure environmental assels may be weighed
against the social benetits accrued from thelr use.

© Strategic plunning. Foliow a systemalic aporoach that is responsive to emerging risk and
opportunity, and which idenfifies and manages hrade-offs,

“ Transformative, Address the structural and sysfemtic flows of the economy and soclety with
strength of leadership, beldness, visionary thirking and innovative plomning,
& Monaged transition. Builld on existing processes and capacities to enable seciety o chongs
i astructured and phased manner,

& Oppertunity-focused. Look for synergies between sustoinability, growth, competitiveness
and employment creafion, for South Afdca 1o affcin eguality and prosperity,

% Elective purticioation ¢f soclul pariners. Be awore of mutudl responsiilifies, engage on
differences, seek consensus and expect compromise through sociol diclogue.

% Balance evidence collection with immedivle aclion. Recognie the bosic fools needed for
informed action,

& Sound policy-making. Develop ccherent and daligned policy that provides prediciable
signals, while being simple, feasible and effective.

. Lewst regret. Invest early In low-carbon technologies thal are least-cost, 1o reduce emissions
and pusition South Affica fo compete in o corbon-consirained world,

® A regionul appreach. Develop portnerships with neighbours in the region to promote

mutually beneficial collaberation on mitigation and adapdation.
® fecountublity and transporency. leod and manage, os well as monitor, verdly and repor
ori the fromsition.”



Furthermore, the New Growlh Paih, 2010 (the NGP) states that “The main indicators of success will
e jobs (the number and gquolily of jobs crected), growth {the rate, lobour infensity and
composition  of economic  growih), equily llower income inequallly  dnd poverly]  and
erwironmmental outcomes”. The NGP also specifically colis for “ervironmentally fendly
infrastructure” and “schemes fo protect the environment”, and "sustainatie” growih,

Hence, the Commission should also encouroge ond promote environmentatly ffendly infrastructre
development and sustainable devslopment.

22, fhe functions of the Commission are silent on the parficipation of general Souih-Afican cwned
enferprises and enferprises owned by previously disadvaniaged individuals, in the defivery of
infrashruciure. development. The Commission's funclions are olso sitent on prometing and
encouraging fhe uliisation of equipment, products and material thot are produced within South
Africa and that are within the infrostrucfure development sactor or industry. 1t & suggested that
the Commissions fJunction shauld aiso be fo ensure and promots the porticipation of gengral South-

Africon owned enterprises and enferprises owned by previously disadvantaged individuals in shrategic

mfegroled profects and also that products, equipiment and materials that are produced in South  Afiica

are vilisec in such projects, sublect  fo the Broad-Based Black Economic Empowermant Acl, 2003 [Act 53

of 2003} and the Preferential Procurement Policy Framework Act, 2000 [Act 5 of 2000). This would aid in

stimulafing economic growth and assist in job creation and retenfion,

Exproptiction of lond by Commission ~ Clouse 5

23, Clouse 5(1) provides that “The Commission may, for ihe purposes of implemeniing o sholegic
infegrated project, expropriate land or any rght in, over orin respect of land.” Chawity is sought as
to the legal bodls vpon which the Commission will exproprate land. In terms of the curent
Expropriclion Act, 1975 (Act 63 of 1975) (the Expropriation Act 1975), the Minister of Public Works
anc an execulive committes of a province ore authotised 1o expropricte in terms of section 2(1),
which power con be delegated 1o stote officicds. 0 terms of the new draft Exprooriation Bl 2013
{that has just recently been published in Govemment Gazelle 36249 for public comment), there
wre abso limitations placed on whe con expropdote. Until o new Expropriation Act is in force,
however, the curent Bxpropriction Act, 1975, will coply 1o exproprictiors and this Draft Bil
conficts with i in mony aspects, Another imporfant conflic! bebween s Deaft B and the curent
expropriction low is that our courts hove held that an expropriation must be for o public purpase —
ancl that concep! has 1o be distinguished from o pubiic interest. Our courts have racently thus held
fhat under the curend Bxpropriatfion Act, 1975, the expropriation for the benefit of o third oty
cannot be for o public purpose, notwithstanding thal | may be in the public interest, isee
Adrpinistrator, Transvool and Another v | van Streepen 1990 (4] SA 644 [A}}. The new draf
Expropriation B, 2013, proposes o vostly exiend those powers so o5 to allow the Minister to
exproprcte on behalf of o Junstic person but stil only on certain conditions [see clause 4 of the

araft Exprophction Bil 2013) one of whick is that the juristic person concermed must sotisfy fhe



24,

25.

26,

Minisier that it fond not o third party fike the Compission) requires the property for o public purpose
or inferest and it has fulled fo reach agreement on price with the owner,

The current clause 5{1) appears fo propose o second paraiiel method of expropriation by the
Commission Hself, but does mot give arny indicotion o io tha process thot will be followed and
appears to conflict with both the existing expropdation legisiation and the new draf Expromtiction
Bili, 2013, in this respect given that it oppears to anticinale the Commission isall being the
expropricior Le. the enlity which will own and operdie the lond in guestion fas opposed o the
agent of the organ of stote which Ts destined 1o doso in terms of ifs own constitulional randates).

Clause 5(2}{a) states thol: "Any expropriafion in terms of this section must comply with the
Constitution of the Republic of South Africa, 1994, particulany sections 25 and 33, and must be
effected in accordance with any legisiaiion which specifically deals with expropriction enacfed
affer the commencement of this Act”  This appears o imply that any tegislation dedating with
expropriation enacted prior to the commencement of this Act (the Droft Bt} - Le. the cumrent
Expropriction Act, 1975 [Act 63 of 1975] will not be appiicable to an expropriation undertaken for
the purposes of this Act ond both the legality and rafionality of this-approach is questionad.

As mentioned above, a draft Expropriation Bill, 2013, has been drafied by the Degarimant of Public
Works and been published for comment, and It is anficipated thaf the draft Expropriation 8#, once
enacted, will repedl the curent Expropriction Act, 1975, Howsver uniil then, the cureni
Expropriation Act, 1975, remains In force and must be complied with. Herice the words “enacted
after ihe commencement of this Act” should be deleted from clouse 5(2){a), and an expropriaiion
undertaken fer purposes of this Draft Bl must be effected in cccordance with any egistation
specifically dealing with expropriation, respective of when they were snacted if they are shll in
foroe.

Clause 5(3] is problemalic as the issue of how and why land can be expropiicled fin terms of the
current Bpropriation Act, 1975) has been defermined by our courts 1o mean thot 1 eon arily be for
a public purpese and not for the public interest {see 23 above). In addition the method and
determination of payment of compensation is now highly reguiaied by the Daroptiation Act, 1975,
read with the case low gerfuining thereto. It is occordingly suggested that this ciguse be redrafiad

o olign It with any applicable case law, the cureni Expropriation Act, 1975, which s in foree and

clse sechion 2513) of the Constitution.

Clause 514} s contrary 1o the curent Expropriction Act, 1975 and the cose law which hove made i+
cleor that an expropriation fokes place on the date of service of the notice of expropriation and
the determinafion and payment of compensation is not o pre-requisite for the transfer of
ownership, Compersation can and most offen Is paid well after tifle hos been fromsferred {seq
Gavermnment of the Republic of South Africa v Motsuenyane and Another 1963 (2] SA 484 T and
the new draft Bxpropriation Bill does not appear to change this aspect of our low, Accordingly thig



Clause, which appears 10 suggest that o dispute over the compensation to be paid can be used to
then "impede” an organ of state from serving a riotice of exprooration and thersbhy expropriating
iond, s not corect.

I addition # s o well-estabiished principle of our curen’ exprosricdion low ot for purposes of
aetermining o foir market value for the asset that has been exproprialed, lie the compensation o
be pdid], the expropriotion ilself must be * thought away”, [see section 12 of the cumrent
Expropriafion Act, 1975, and Tengaat Group Lid v Minister of Agricuiture 1977 (2) SA96] (A}, where
e court held that the value of fond which hos been expropiated should be determined without
reference 1o the use of the property affer the sxoroprioiion ) This clouse should be deleted s it
accordingly appears fo serve fip valid purpose and riiay well rigger exiensive litigation in so far as
it moy be percsived as o deviotion from e couwrt sanclioned current meithod of the calculation of
compensation,

Monogement Commitlss - Clause &

27

29.

Subject fo what i stoted In ftern 10 above, the following specific comments are made in respect of
clause 6 reialing 10 the Monagsment Committes.  Fistly, clause 6{2) which deals with ihe
composition of the Management Committes s very vague aslt s not clear which provings, which
Premier and which Muricioal Councll is being referred to. s it perhiaps 1o the province in which, or
the Premier of the provines in which the strategic infegrated proisct wil be Irmplsmentadd
Furthermare, would dll the members of the Cabinet and the Executive Council of a province of of
all 9 provinges serve on the Management Committee? Wolld fhere be separate Managemient
Commiliess for separate sirofegic integrated projlech? This clouse should be reconsidered in fight
of these questions raised as well os what s stated In Hern 10 above. Furthermore, # s suggested
that the Droft Bi expressly list the: eritical infrastructure role-players in notional, provingial and local
government that must serve on this Management Committee/Commission in order to avoid the
erosion of thelr roles, responsibilifies and rmandates. For exomple, the Minister of Public Works,
ciong with ks or her provincial roads and public works counterpars, must serve on this commities.

in addifion, the composition especially of the Management Commitiee, similarly to fre Commission
consists of members of executive authorifies.  There & no technical experfise present n this
implementing structure (namely, the Management Committee). It s suggested that Deoke
with technical expertise be included,

Clouse 6(3]{b] states thot the Maonagemeni Commiltes rmust "monilor and evoluate infrastuetors
developrment in the Republic.” Clardty is sought as to what the putpose of the Construciion Inciustry
Development Board (CIDB), the relevant Provincial Treasures and Nationo! Treasury, and the
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impiermeantation of an Infrastructure Delivery Management System as oréscribed by the CIDB wouid
be, as gl these institutions and mechanisms obse monitor and evaluate infrastructurs development
i the Republic of South Africa.

Clouse 6(3}{d} reads that the Monagement Committee must “ensure coordinated regulatory
approvals”,  The coordination of application processes for information gathering procssses) and
integration/coordination of decision moking processes are already govemed by the provisions of
vorious statutes, s not clear how the Manogement Commitfes can coordingis approveds, where
the various approvals are reguiated by specific legisldiion thot must be complied with by the
various competent aufhorities. Al best, the Management Commitiee, i sill o structure, LY
promoie the coordination of application procedures and decision maoking processes within the
cordext of the legal provisions of the various relevant siciutes. Addifionat functions could giso be
to identity blockages, delays, institutions or prescripfs that impede  infrastruciure defivary and to
racommend solulions fo the responsible competent authordiies,

Recqurements for siroieaic Intearated prolect - Clouse 7

3.

32,

Clause 7{1] s exiremely brood and also vague o5 to what will qualify os o strategic infegroted
project. For example, I is not cleor as to whaot s meant by "service or process” relaiing to any
matier speciied In Schedule 1, in clouse 7{1Ha)l: what would be considerad o be of “significant
economic or social importance” In clouse 7Mbb o whot would be considered o3
“contibute substanticlly 1o any government sirategy or policy”. Nor is # cleor as fo what is meant
by "region in the Republic” os sfoted in clouse 701HBIL.  These oriferic con be open 1o
inerpretation and therefore should be mode more claarer. The definilion of what constitutes o
strategic integrated project (given whot is also said below) should be elaboraied upon and refrain
from incorporting off infrastruciure related projects under the definifion os iy wil increass red
tape and anaddifional piece of legislation to be complied with, thersby creating turther daloys in

infrastruciure delivery.

Furthermore, clause 7 and Schedule 1 (which contains o midure of that which s o provindigl
concurrent competency, an exclusive provincial competency and abo o local government
competency). asil curently reads, together with the definifion of “infrastruciure” o defined in
clause 1 of the Draft Bl & unrestricted and any orolect (which folle vwithin specific. governmend
departmants) could be considéred a strategic infegrated project. The bumose of the Draft 8l is 1o
assist with faciitation, coordination and planning - namely, with improved priodization. The Drof
il showld be mrmended 1o be more specific in this regard and should speciicaly link with the
existing Integrated planning ond prioritization processes. The Draft Bl should provide for o spaciic
Mofional  Spaficl Development  Plan/framework,  Provincial  Infrastructure Development
Plans/Frameworks {which ore olready colled for in rerms of Provinclal Planming and Regional
Planning}, and Municioa Framework Development Plans/Frameworks [which are already colied for
In termns of the MSA and Regulations as part of the Integrated Develdpment ?%Gﬁ}. Froper
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planning would inen strategically idenfify the infrastruciure development ororities in ferms of
“infrastruciure-ded  growth” and spafial forgefing {as per the Notional Spoticl Development
Perspeciive and the Notional Development Plan, and sectoral orgeting {(os per the New Growih
Pathy [with o specific sector targeted in specific areas os identiied in the infrastructure
fromeworks). '

Further, It Is noted that in order for o project 1o qualify as a shrotegic infegrated project, i omust
comply with oif three  oriferia set out in clauses 7{1}{a} 1o (c], but that it only needs to comply with
one of the three orferia listed in clouse 71 {b). In order fo distinguish strategic integrated projects
from other projects, it is suggested that clause 7 be redraffed more clearly. The clause shauld also
state that for o projiect fo quolify as ¢ strategic infegrated pioject, i rmus! comply with il threse
criterig set out in clause #{1)(b}. A strategic integraied prolec! cannol be dafined by s value only
as there could be a project of a certain monetary value but with ifile strategic moact. Hence, the
Yo" of the end of clause 71 )b} ] should be changed to "and”.

Designation of strategic infegroted project and conflicts in infrashucture of planning thereof - Clouse &

The Droft Bl should make provision for a pre-fecsibility study to be conducted in relation to the
social, economic and erwironmental impocts of o proposed project, including fhe disadvantages
and benefis, prior to the decliion being mode on whether o project should be designated as o
strodegic infegrated project in terms of clause B(1). Such o decision must be appropricie in ight of
the outcome of the assessment.

Clause 8[2) provides that “if the Commissiori desiunates ¢ shrategic infegrated project which must
be implemented, it must detemiing whiether the State or the organ of stode has the copacity o
implement the project or whether ihe project must be put out fo fender.” In addition, ciause 8(3)
provides thot: “Such Minister as ihe Commission may determine must, whenaver the Commission
decides that o skategic integrated project must be Implemented and put out to fender, call for
such tenders by nofice in the Gazele and in of least two nofional newspapers.” Firstly, i s not
cleor asto which “organ of state” s being refered 1o in clause 8(2Y, Secondly, the State or the
organ of state may have the capacily To implement a portion or aspecis of the project and hence
only aspects or porfions thereof might need fo be put oyl 16 fender- but this i not reflected in the
clause. Thirdly. why is the Commission determining whether there is capacily to implement ihe
project of whether it must be put oul fo tender? The Droft Bil ik basically crecting o central
infrasructure agency which will handle the procurement proces and suggests that the
Commission will directly oversee and determine the capacily of the State or the organ of the stote
fo implement o shiategic integrated project.  This mdy prove o be problematic in practice.
Fourthly, when i the decision, o3 contemplaied in clause 8{3), mades — is it before or alter the
designation of the strategic integrated project?



Clause 8(4){al stales thal “Where o stratedic integrated proiect has been designatad for
implementation or where such o project s provided for in any nafional infrastructure plan, any
state owned entity or other orgon of state must ensure that iis planning  or implementation of
infrastruciure of its spaficl plonining and land use is not in confiict with any strafegic infegrated
project implemanted in ferms of this Act or envisaged in such national infrostruciure developmeant
plan.” This clause stipulates that the spafial planning and land use of an orgon of state must not be
in contlict with o shrotegic infegrated pralect designated by the Cormission. ¥ clso suggests that o
aeslgnation o o strolegic integrated project overides the municipal Spatial Developrment
Fromework and land use plonning and that the Droft Bl will frump such Spatial Devslopmeni
Plonning.  This clause could pose nwmsrous chaollenges for municipaliies and provincicl
departments as far g5 the clignment and/or integration of their lond use and spotial oofices of
leghiation is concerned. The question that couid be asked is what happens when o municipality or
provincial government’s legisiation or policy s in direct opposifion to what is proposed? In the
event of conflicts numerous chalienges could be expernenced e.g. ifigation. i s noted that clause
8{4l{b] does provide for o dispute resclution mechanisr. However, the Bl creates the imoression
that spatial planning and land use policy/legislation of organs of state could be trumpsd by o
sirategic integrated prolect. This clouse underrnines the municipdlity’s role and the province's role
inrespect of their compatences,

Instead, should the Commission not rather do the following:

@ Determine whether and ensure that the strotegic Mtegraled projects are In line with the:
refevont spatial plonning ond lond use fools; ang
s Coordinate the various applications for the necessary authorisations reguired.

For example, urbon edges, Integrated Development Plans anid EMFs are developed in lins with the
provisions of e Constifution as well as the provision of the Promotion of Administrative Jusfice Act
2000 {Act 3 of 2000; and folow public porficipation procedures and mony variables are
considerad in the planning, design, finalisation and amendrmient of such plians. The Draft Bill cannot
prescribe (without an exception) how these 'tooly’ should be changed. Also, whot would be the
value of such public parficipalion in the ool development/amendment procsasses i the outcome
has olready been predetermined by thie Commission and the ovenuling power contained in the
Bl

Furthermore, the concept of regsonable administrative dofion has been enshrined in espacially
section §(2}{I1{i} end {h) of the Promotion of Administrative Justice Act, 2000 (At 3 of 20001,
Reasonable aoministrative action i ferms of section 33 of the Corstifulion nas clso been held io
mecn that o funclionory such as the various decision-mokers inrespect of the approval of various
aspects of infrastructure development] is obliged 1o make decisions that are rofionally justificbis
[Phormoceutical Monufacturers Associalion of South Afrcar in re Ex Parfe President of the Republic
of Sowuth Africe and Others 2000 {2) SA 674 [CC) {2000 (3} BCLR 2411} The deciion-maker carnot
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40,

42,

therefore be obliged fo exercise its discretion/decision muoking power in o parficulor manner
merely because the project has been ideniified by national policy makers as o sirctegic integroted
project.  The decision-maker s required fo exercise s discrefion in ¢ rationa and unfetferad
fashion.

Having regard 1o the proposed system or approach in the Draft Bili for the identification of strategic
integrated projects and the requirement that all orgons of state may not conduct lond use
planning or spatial planning in conflict therewith, It cppears that decision-makers would be bound
by the poficy decisions of the Commission. Such decision-makers will be fettered by the exercise of
their discretion as they are required to do in terms of the relevant legisiction that reguidtes longd use
planning approvals and environmenial authorsotions os such discretion as they were required fo
exsrcise were exercised, not by fhem, but by the Commission, or because they accepied fhe
designation of the project by the Commission and did not bring their own ndepandeant discrefion
fo bedr on the dedisions that they were required to make, or because by basing thelr decisions on
the designation of the Commission, {he relevand decliion-moker wos Uppiving o policy decikion
that unlawiully fettered his or her discretion he or she might have exercised,

Clause Bl4){o} may oadd on exira laver of burecucracy o provinciol and local govarnment
infrastruciure development as any project decided upon by provinces or local govemimant will
need to first be checked for compuatibility with any strategic integroted oroject planned by the
Commissior; hrough the sfeering commities,

Furthermore, ciouse 8(4) o} does not address the stotus and iink between o shafegic ntegrated
project aond the Nationa! Environmentatl Monogement: integrafed Coasial Monogement Act. 2008
{Act 24 of 2008 (the ICM], which doss not directly regulate spaticl plarining, but codifies The
principle of the sanctity of the sea-shore, the s8d and the sea-bed through the concept of coastal
pubfic property, which may niot be privately owned, i for example a strategic infegrated project is
icentified on coastal public property, for example the developmeni of an island in fhe seq, i would
rmilitate against the principles enshrned in the ICM Act and the concept of the sanchity of coostal
mublic property.

i1 is suggested thai provisien be mode in clouse 8 thet ony notionad infrastruciore development
plan be dligned with the National Developrent Plon.

s also suggested that the word “national” be deleted in clause 84)1b) as any conflict which
arises i the application of cloue 841 a) must be resolved in terms of the Intergovernmental
Relations Framework Act, 2005 {Act 13 of 2005} and should be subject to any legisiation and not
firited 1o only "nadfional™ legisiation reguloling spatial planning and lond use monagement,

Clause 8 & sllent on the requirement of the Construction industry Devsiopment Boord Act, 2000
{Act 38 of 2000] which requires frie registration of projects on the register of projects and fo
advertise gl infrastruciure related projects excluding housing on the CIDB -Tender Systern, Thusitis



recommended that i become maondatory for off strategic infrastructure projects o he registerad
on o netienal register of projects managed by the Construction Industry Deveiopmert Board,

Secretariat of Cormmission - Clause 9

43,

44,

The Secretariol, established in clouse 7. comprises only of national Miristers and Creputy Ministers,
as determined by the President and given the name of this structure, implies that these Minisiers
and Deputy Ministers, read with clouse 321D and clauwse 10ig), are actudlly taking minutes for the
Comrmission,  Surely, this clause should provide for acfual secretarial support and adminisirotive
support o this Secretariad,

While 1t s noted thal the Chairperson of the Secretariol is the Mirister of Foonomic Development, |t
is subrnitted that the Secretarlat of the Comimission cannot be any organ of state but mist be the
organ of state which has been mandated to manage the construction industry and the defivery of
infrastruciure In the Repuldic of South Aflica as failure to do so will make the existence of such an
organ of state guestionable. The Secrefariat should therefore be the Public Works Department or o
Depariment enfrusted with the responsibiiity and mandate to manage the construction inclustry
and nfrastructure delivery in the Republic of South Afreg.

Fonciions of Secratarial - Clause 10

45,

Clause 10{g) which provides thai the Secretariat must "monage he implemeniotion of the day to
day work of e Commission...."” seems to be ¢ duplication of the funciion of the Manogement
Committee o stated In clause 6(3}) which provides that "The Manogement Commitfee must
manage the aifairs of the Commission, including....”.

Arpeiniment and composifion of mullidiscinlinary steerdng committee, and condinued exstence. of certoin

steering commitiess- Clouse 11

44,

47,

Clause 11{1 should also provide that the Premier of the province in which the siratesic integrated
project falls, or the MEC In the province under whose portfolio the strotegic infegrated project falls,
be consulted before the nomes of the proposed members of o steering commities are submitied

1o the Secretariad for appointment,

Clause 11{2){b} provides thot o steerng commiftee may consist of “officicl representing
departments in the three spheres of government respansible for environment, waler, public works,
finance, planning, lond use managemsnt or any other relevant portiolio or reprasenting any other
parson who will be required fo grant an approval, autharisgtion, exemotion, licence, permission or
exemplion necessary for the implemeniation of the strategic infegroted project.” the word oy
alfows e respondible Minister the discretion fo anpoint varlous members of the stearing committes
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49,

which may consist of a number of experis, including officidls responsibie for environment, 1 should
e mandatory to appolnt officials from departments with expertise or represanting  ony  other
relevant porifollo necessary for the implemeniaiion of the strotedic imtegreted project, otherwise
key role players may be omitiad,

Clause 1{2}(b} also suggests that officials from the Department of Environmenita Aftairs, from all
spheres of government can be appolnted o serve on the steerng commitiee. This raises o number
of potential issues: Fistly, there could be poteniial confiict of interesis: secondly, any meetings,
guesfions and or discussion on BIA project details may be seen as an inferference with Informed
decision-maoking; Thirdly, it & not clear what fhis individual's role would be in the event of untawiul
commencaement or any other refated enforcemant aciion in ferms of the Nationod Environimerntal
Management Act, 1998 [Act 107 of 1998]; and fourthly, fhere could be allegations of bias in the
cecision-making process by third parties,

Clause 11{2}{d} states tha! a steering commitiee may consist of “any other person appointed by
the Secrefariat” Clorty is sought as to whether such person can be o private individual as well. |
50, how does this Hie in with clouse 11(5]{b] that sidgles that “o member of o steering committee
has direct access 1o the head of the organ of siofe he or she represents2 Clause FHE{D) goes
further 1o state that o member of the steering commiftes has direct access to The Management
Commities and the Secrefariat - which lorgely comprises of Ministers and Depuly Ministers. Surety,
it s incppropriate that an organisation's representative con hove direct access to another Minister
or Deputy Mirister without following the necessary channels,

Clause 11{3}{0} states that the Director-Generit of the Department of the Minister of Economic
Affoirs o the Depdriment of such Minister as the Commission may determine o sncipotly
responsible for the siralegic integrated prefect, s the Chairperson of the steeting commiitae, # s,
however, suggesied that the Director-General of the organ of state mandated with monoging the
corsiruciion industry and infrestruciure dalivery In the Republic of South Afico be fhe Chalrperson
of the steering committes. Thus i is recommended that it be the Director-General of Public Works
or his or her delegaie.

Clause 11H{5/{q] stotes that o member of ¢ stearing committee, who can be an official reprasenting
a depariment in the three spheres of government, has the authority fo foke decisions on Behalf of
the organ of state he/fshe represents (excluding any decision to grant an aoproval, authorsation,
icence, perrission or exemplion). It s noted that this power is subject o the provisions coniained
in clause 20. Clouse 20{4}{a] states thot an official can onty exercise or perform any power or chity
orbeholl of the organ of stdte he o she represents, i such power or duty i detegated or assigned
to him of her by virlue of any iaw. But clause 2004){bl, providss that the “head of the argan of
sfate may, for the purposes of paragroph [a) ond in so for as legisiation administered by that organ
of state does not provide for o delegation or assignment of o power or duty confemplated in thet
poragraph, delegaoie of assign the power or duty fo the relevant member of the stesring
commities by virtue of this subsection.” The broad authority vested in an official by virtue of
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Clabse 1H{5) [} could lead fo some unintended consequences since the funchons of the steering
commiifee are sxtremsly wide.,  As such it s not clear whether the proviso contgined in clouse
20i4]{a) (where the clause is subject to clause 20{4}{c)) is sufficient enough fo cover gl decisions

which the officicl s expected 1o fgke.

Hence. the function of the steering commities remains a concem it it means that a memiyer of, for
example. the Deportment of Environmental Aftairs, must serve on the steering committes and take
certain decisions on behall of the organ of sfate he or she represents. 1 is alse unclaar now the
different rles {namely, member of steering commities versus the deciion-maker in terms of the
NEMA] are 1o be separated from each other,

Clouse 11{é}a] provides that "a member of the stsering commitiee must be avaiable ot alt fimes
o perfortn his or her functions as o member of the steering commitiee” This rnplies that serving on
the steesring commiliee could be conshued s o “full-fime” oo, How will this gffect officicals
represeniing depariments who serve on the steering commities os such official diretdy have full-
fime jobsé

Clouse 11{7){a)} provides thot “the Secretariat may, orn good caouse shown and following o
recommendaotion by o steering commiblee appoint additiond members to the steering,” Claority is
sought as to whether such members con be privale individuals a5 well. If so, how does s fie in
with ciouse 11{5}{b] that states that "o member of o steering committes has direct access o the
head of the organ of state he or shie represents™g

Disgualiication from membashin of stecring cormmitiee, disclosurs o offerces - Clouse 12

54,

Clause 12 {1) provides o definffior tor “family member”. Clauses 12{3}{a) and i) explaing the
circumsiances under which o perser who occupies o putic office may not be appointed s o
member or remain os o member of the stesring commitiee — which largely focuses on such person
enefitting financially from the strategic infegrated project orwhere such person hos any cirect or
indirect interest In any business or organisation which would in ony manner whalsosver benetit
financially from ihe strategic integrated project. Surely these clauses should alse include refarance
o such person's family rmember beneliting fnancially, ond if s, then he or she may not be
cppoirted os o member or remaln as o member of the steering committes, Similatly, clause

12{4] should also include reference fo o family member benefitiing affer a person has been
appointed as o member of the steering committee, Main purposes of steering commitiess - Clause

Clause 13{e) states that one of the purposes of the steering commitiee i1 “1o serve as o one=stop-
shop where any matter relading fo the implemeniation of o sirafegic ntegrated project can be
resoived.”



While improved inlergovernmenial cooperation and coordination s required o improve planning
and faciltale strategic projects, the orgons of state responsible for admiristerng the regulaiowy
processes must be In a position to, In an unbiased and ohisctive manner, consider the merits of o
specific project. For the officials responsible to administer the legislation fo sit on o staering
commitiee with the main purpese of "giving effect” “to the Cormmission's decision o imalement o
strafegic infegrated oroject” and o “facilitate” the “implementation of projects, wauld cause o
conflict of interest,

While the Commission might, through the different infrastructure pians/framewaorks identity strategic
mtegrated projects, the actual decision fo gront or refuse the different permits, cences or
authorisalions rests with the relevant regulatory authorifies. The wording in the Draft 81 should
therefore be amended in accordance with the albove, nomely that the Commission ideniifies
strategic infegrated projects, 1o be decided by the relevani reguiatory authorifies, but provision
should be made for improved coordination of processes and cooperglion in ferms of these
sirategic integraied prdjects.

56. i addifion o the above, it s submilied that consideration of feasible alfernatives ey,
fechnology and/or location and/or dlignment) will be crucial fo any strategic ntegrated project

belrng succeisiully implemented.

57, The purpose of the steering commitiee cullined in clouse 13{c} seems to be o duplication of the
function also fo be coried out by ihe Management Commitiee as per clause 6{3}(c).

fungtions of steering commitiess - Cloyse 14

8. Clause 14{1}{a] provides for the development of o project plan which seems to fargely focus on
actions, fargets/deliverables and fime perods - and does not include critical project aspects such
as cost and procuremend. 1 s suggested that the clause be amended to read: *..adopt @ profect
plar setting out costs, actions, targets, perods of fime and procurement siroteaies reiafing to ...

T

59, Ciause  14{1}{c] provides thot the steerng committee must “determine  the Gpprovals,
authorisations, licences, permissions or exemptions required o implement the sirategic infegrated
project.” These approvals, authorsations, efc. are clearly crifical to the success of the profect and
need o be thoroughly planned, facked and managed - and shouid therefore form an infegral
part of the project plon,

&0, Clouse 14[1){d) stotes thot the steerdng commiliee must "ensure that of oppropiaie paersons e
appointed as members of the steering committee in fight of paragraphs [b) and (¢} However,
Row would the sieering commitiee do this whan the Secretariat, as per clouse 10ic), oopoints
mambeas 1o the steening commitiee after receiving names from the persons listed in clause 11{1).
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Given that there will be more than one steering cormmitfes, i 5 suggested that the word "The” in
ciduse 14{]1) e reploced with the wordg A",

Approvals, outhoisalions, loendes, permissions and exemptons - Clause 15

52,

With regard o what is conlained in clouse 15{1). clariiy 5 soughi as fo what the stuction would be
it the project has to go out fo fender? Hos clawe 15(1) been diofied o apply when the tender
process has already been concluded and the contract already awarded?

Clause 15(2] states that: "A member of the steering commitiee referred o in section 11(2){b} mus!
do everything possible within his or her power o ensure that an application—

{c) complias with applicabls legklafive and other requirements; ond

() incluoes ofl relevant information 1o enable the relevant authority to consider the
application without deloy”

Since the most significont delay preventing o decision on an environmental authorisation is due o
the applicant taling fo inciude afl relevant information fo enable the competent authority 1o
consider the application, thereby requiring the competent authonty to request an amendment o
the submission of addifional information. this clouse places o large responsibility on the steering
committes member {who will in most instonces probably te an official representing o
departmeni). The clause thersfore implies thal the individual [steering commiitfee member) wili
have to form part of the planning and design process as well as work fogether with the appcirited
independent grvironmental assessment proaciifioner PEAPYY. 1 b submifled thot the level of
involvement and time capacily ssues ore not realistic or fair,

The stearing commiltee member will therefore have 1o ensure that the competent cisthory iy
terms of the MEMA will not request additional information o amendments that are not raried oyt
Ly the EAPs within fhe ElA process.  This individual will have to be fully involved in the public
particioation process and discussions with line funclions to achieve such, This s not supported. The
firning of this involvement is also too early To predict whether any further amendments, efe. may be
required 1o the strafegic integrated project betore it complies with all legisiclion e.g. certain vital
issues that may have been overlooked by the project team maoy only become apparent curing
the public particioation process).  The potentiol conflict of interest and perception of bias is also o
TONCE.

it s submitted that the level of involvement of anv steerdng commiftee should be limited o on
advisory role ot most. Censideration should also be given to seconding such stesring commites
members to the commitiee for the duration of the strategic infegrated project and thus removing
them from influencing the decision ond subjecting the decision fo a possible review by the courts.



b, Clause 1504] provides that, “If the approval, authorisation, licence, permission or exempiion & not
granted the relevant authority must provide reasons for such refusal 1o the steefing commitiee and
the appiicant.” I must be noled that relevant legisiation might contain cppedl processes ogainst
a decision of The autharily which the applicont can have recourse o and decide o insfituie, or
alternatively there are other pieces of legislation that govermn the reauest for information or the
request for reasons following ar edministrafive acfion which ihe applicant can clso utilise, namely
the Promotion of Access to information Act, 2000 [Act 2 of 2000) and the Promotion of
Adrninistrative Justice Act, 2000 (oct 3 0F 2000}, It is thus suggested that clause 1514) be reworded
fo place the responsibility ory the steering committee or applicant o request regsons for such
resfusal,

&5. The Draft Bl in clouse 15(4) seems io pre-empt a positive decision In ot instances, Clause 15]6}
provides that: “The Secretarial may—

{a) enterinfo negotiations with the relevant authority with a view to obtaining the Necessary
approvdl, authorsation, icence, permission or exernption and must moke every reasonabile
sffort 1o avold an intergovernmenial dispute: or

fi) refer the matter 1o the Management Committee or Commission for ary decision or action.”

Once o decikion is taken fo issue or refuse an approval, authorisation, licence, permission or
exernption; the deciion-maker is funcius officio and unless there s an intemal oppeal process
provided for inthe relevant secior legisiation, the secrefarial will not have the opporiunity o
negofiate a positive oulcome as envisaged in clause 18[4){a} after the decision hos been taken,
The decision-maker cannot issue another decision on the same facts of the application. The only
remedy In such instances would be fo fake the decision on review to court and allow for the
principies of gdministrative iow fo apoly.

&4, The Draft Bill further provides for the Secrefarial to refer such a matier refusall to the Management
Cotmmitiae or the Comriission Mor any declion of aclion” T s not clear whal decision of action
car be taken in this regard other than 1o amend the strategic integrated project to take into

gocount the concems of reasons for the refusal and resubmit an application,

Clause 1516} should therstfors be deleted,

Sreering commities ang procedures - Cloyse 14




67

Clause 1602] 5 o duplication of clause 14{1){g) which oiso requires that o progress report be
submitied fo the Secrefarial on o monthly bosis,  Clority s sought on whether o different report or
the same report s required as per clause 16(2)2 Furthermore, do the words “af least on o monthly
Dasis” In clouse 16(2) meon thet o report con be submilted more frequently than on o morithiy
basis? Thease issues rofsed should be clarfied.

Processes reiafing o implemesntalion of shrotegic infedigied profect - Clause 17 and Environmental

assessments —~ Clouse 18

48,

Although the overidl infention of e Draft Bt s thot decisions perfaining 1o approvals, icencss,
authorsafions and permiis, will sill be considered in ferms of secior legislation, an sxception s
made in relation to the environmentdl authorsation decision-making process, which s not
understoond,

There is o perception that ervironmental authorifies are the cause for delays in rraking o decision
on an applicalion. it is submitted that such perception is incorect, Competant authorties in terms
of the NEMA are raguired 1o comply with statutory time periods during 2aoh stage in the procsss. In
this regard, 1t is submitied thot the most significant delay preveniing e deoision on an application
for enviconmenial authorsation s due o the applicani/EAP foling to include ofl relevant
irdormation o enable the competent outharily fo consider the cpmlication and thus requilting the:
relevant autherity to request an amendment or the submission of addiional informotion.

It is suggested that clouse 17 and 18 and Schedutes 2 and 3 be deleted from the Dra# Bill for the
followirg reosons:

{a} Specilic legslalion, namely the NEMA and the Environmental Impoct Assessrment Regulations,
2010 exist which regulates the processes and timeframes, determines the cormpetent authorifies
ard stipuiates the appedt processes.  This legal framework was developed over o number of YEOTS
and is In ine with international proctice and i dlso well understood by the sector.

(b} The Depariment responsible for environmental affalrs is committed o expedife decision-making
processes in relafion to sfrategic integrated projects. However, It s important that govemnmsnt
should follow the some processes and mee! the same reguirements as that of the non-
governmenial secior,

[c} The Environmental mpact Assessment Regulations, 2010 contain fime-frames and, for the post
year no defays and backlogs have occurred (due to the foct that the capacity wos increased
significantly at nofional and provincial level and smarfer systems and mohitoring rrechanisms were
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out in place]. Thers ore also dedicafed feams working on govermnment projects. Although longer
fime fromes ore prescribed, on average, applications fake 3 to 6 months fo be finglsed feils
national tevel), but where declkions do toke longer, # s often because the applications are
complex or the gpplicants themseives delay the matters.

in addition fo the above, steps are currently being taken to amend the Environmental Impoct
Assessmant Reguiations, 2010, to further glion the environmental outhorisction processes with the
fcencing processes of the Depaortments of Mineral Resources and Waoter Affairs and 1o render the
fime frames more siringent. The Department of Environmental Affairs has agreed wih the
Deportments of Mineral Resources and Water Affains on o fime frame of a maximurm of 300 aays for
the lssuing of environmental authorisations, which periog i slightly longer thon the timeframe
proposed In Schedule 3. It is suggestad that this process be wiitien into revised Fla Regulations in
terms of the NEMA and fthat this process be uniformly applied to ol isted/specilied activitiss,
including strategic integrated prolects,

s Important that reclishic imeframes be included in legisiotion in order not to comprnmise the
environment and 1o avoid faking decisions in the absence of all the avaiiable information,

[dl At the core of the environmert impact assessment process &5 the investgation and
consideration of the polenfial conseguences or impacts of glfernatives to the activity on the
environment and the ossessment of the significonce of those ootendial corsegquences ang
impacts. ncluding the option nat fo implement the aclivity, Altematives are not merely project
development type alternafives but includs fechnology/layout design, efc. alfernatives, [See
section 244} of the NEMAL

(e} The tiggers, processes and fimeframes set out in Schedule 2 and 3 of the Dralt Bil are different
fror whatl s cumently confained I the NEMA ond the Environmenial mpact Asssssment
Reguiations, 2016, As indicated earlier, o separate ervironmenial impact assessment Oroess ond
fimeirames for strategic infegrated projecis & not supporfed.

One should also net assume that decikion-making in ferms of ofher legisiation & faster as this moy
not e the cose,

The Draft Bl does not take cognisance of the fact that various pleces of legisiation moke provision
for an internal oppedl process. Once off the infemal remedies are exnausied there is o further
possibility of an interested or an offected paorty taking o decision on review 1o the High Court.

Furthermore, clause 17{2) stafes that: “The processes set out in Schedules 7 andg 2 orovide o
framework and guide for implemeniafion of any strotegic infegrated project” but also states thot
“the fimeframes in Schedule 3 may not be exceedsd.” Surely then Schedule 3 s not o guids but
something that must be compiied with,  Alse, sialing 1haot the fimeframes ‘may not be excesded”
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implies thot immediately anything goes over thotl dafe, the decision then taken or actions joken
becomes regular os there ¥ nor-complicnce with the law.

In clause 18{1}, reference s mode fo the processes in the NEMA, vet the Draff Biff proposes that an

‘codifional process fos outined in Schedule 3} be applied to shrategic | ntegraied projects {os per

clause 17}, This frogmentafion and auplication, as wall s uncertainiy that will flow tharefrom are
net supported, especially since the minimum requirements are not specifically indicaled in the
Scheduls.

Furthermore, cladse 18 states that "Whenever an envirenmenial assassment is required inrespect of
an infegrated strategic project such assessmerd must be done i terms of the National
Environmental Managemeni Act, 1998 (ACT 107 of 1998}, with specific reference io Chapter 5 ang
shall be considered by the national depariment responsibite forthe environmernt

This clause, read fogether with the curent ambit of what could corstitute o “strafegic infegrdted
oroject” is of malor concern.

If the cim is o achisve improved coordinglion and of wnment, then this could be best achi evedd ot
the level nearest municipalities. The municipalifies will in many or most insfances hove o also
consider certain approvals in ferms of el exclusive ‘municipal planring” competence. In s
regard, Provinces are best placed to coordinate their BiA processes with municipaliies’ municipal
planning processes,

the shift awoy fom the comstiufiong agispensafion of three spheres of governmerit, with
municipalifies and provinces being disfinet and having speciiic and exclusive’ jurisdiction, to
centralisation To o national level is of concen.

The Dralt Bill should simply provide for improved coordination if TiAs are reguired. In addifion 1o the
above, NEMA Hsell, in sections 24X and 241, permits authorfiies 1o coordinate the respective
requirements of different legislofion and avoid duplication. i is submitted thot the commifise
should rather focus on encouraging such agresments in relotion o stategie infegrated prajects
fas has been done in respect of MEMA and the Less Format Township Esiabiishment Act, 1991 L)

Hence, given the wide and vague descriplion of what constitutes “strategic infrasfructure™ the
designation of the nafional Deparfment of Ervironmental Affoirs as the competent authond ity for
such projects, will seriously hamper the abiily to dlign strategic environmentol/ih cnring efforfs
betweaer provincial ond municipalifies.  Allhough the coordination of strategic projects s
supported, this should form parf of the process in the development of mwnsc;gac: DPs/SDIFs and
provinciol PSDFs. in any event, it should be noted thet the national deparfment responsitle for the
envionment will be the competent authorily in those situctions as set out in section 24C ot the
NEMA, Hence, clauss 18 inits current form is not supperted.



Delegalion and-assignment- Clouse 20

72

73,

Clause 20(1) provides that: “The Minister may delegale or assigrs...". Reference to Minister hera is
fhe Minister of Economic Development, Would the other Ministers, referred to in the Draft Bill not
have the power fo delegote and ossign®

Clause 20(4) s problematic os permiliing ¢ member of the sfeering committee fo exercise or
perform any power or duty on behalf of the organ of state that he or she represents, when having
regard to the funictions performed by the steering commitiee {e.g. clause 1421 of the Droft Bl wit
creote o perception of bios in favour of the developmeni/project and leave ihe decision opern ta
review by the courts. This would also create o conflict of inferest in that they are now the decision-
maker i cartoln situctions when they were also port of the commities thot developed ond
aoopted the profect plan,

Reguiaiions - Clouse 21

74,

Clause 21{b) states that the Minister moy moke reguiolicnsregording “the oriteria #iat must ba
appied in the implementation of o sirategic integroted project relating to—

i skills development;
(i Graen Economy;

{

{

i

{Hi amploymeant creation;
{1} rural development, gnd
i
i

v) Broad-Based Black Toeonamic Empowernnent

fomust be noted that o myniad of legislation alrsady exists which relates to these issues listed
atove.

Schedule | Seclion 7 Hal

75

7é.

The list provided in Schedule 1 is worded loo widely and must be substaniially nomowed, For
exampie, not ol communication instollofions reguire an BIA I ferms of the NEMA and not ol these
typas of developments are of significant economic or social importance. While i is noted fhat
clouse 7[1Haj stipulates which types of projects would gualify os o strategic infegrated project, the
criteria of present s quite broad ond also vogue and thus requires further consideration and
redrafiing,

Also, it must be noted that organs of stale/ state owned entifies will not aiways be the infiator of
the tvpes of developrents listed in this Schedule,

Clarity B sought on why the following are nod included in Scheduie 1., namely sports, culturgl,
recrectiondl and fourism facilittes; and general government faciifies for service defivery and



storage; wrban reviigtizofion of decaying cifies and fowns and bullding of new fowns and cities.
Would these profects not quality as strategic integrated projects os defined in clouse 7 should they
meet ol the criteria?

Schacule 2 - Saction 1712

77, Though it is suggested that Schedule 2 be deleled from the Draft Bill, it must be noted that the
numbering on the flow-chart is incorect as numbers 7 and B are missing. Furthermore, shoukd fhe
acquisition of land rights not happen eatlier in the process due o the fact thot # & o fime-
consuming progcess. This is @ high risk areo - ony delays in the acquisifion of rights to land could
potenticlly have a significant and costly Impact on the implemeritalion of e project,

78. Also. it is not perfectly clear how the procsasses in Schedule 3 i into Schedute 2. 1 s not clear whert
s meant by the "development and miligotion plan' referred to in process steps 5 to 7 in Schedule
3,

Schegule 3 - Secthion 17{2

72, Whilst the coordination of planning and reguiciony processes ore fdly suppotied, thess
coordination and infegrations funclions should be addressed within the varous statutes Thet
goverms them [see discusston lem &8 above],

Minister

Date: ”?/ff;‘/fﬁﬂ;



