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BRIEFING NOTE TO THE SELECT COMMITTEE ON SECURITY AND CONSTITUTIONAL DEVELOPMENT:  SOUTH AFRICAN HUMAN RIGHTS COMMISSION BILL, 2013
(19 NOVEMBER 2013)
1.
BACKGROUND

1.1
Since the commencement of the Human Rights Commission Act, 1994 (Act No. 54 of 1994) (the Act), and the establishment of the Human Rights Commission (now called the ‘‘South African Human Rights Commission’’) (the Commission), numerous amendments to the Act, dealing with a variety of matters, have been proposed by, among others, the Commission. It has also been proposed that the Act should be amended so as to—

(a)
insert the provisions of the repealed sections 115 to 118 of the Constitution of the Republic of South Africa, 1993 (Act No. 200 of 1993) (the Interim Constitution), where applicable, in the Act; and

(b)
bring the existing provisions of the Act in line with the provisions of the Constitution of the Republic of South Africa, 1996 (the Constitution).

1.2
The numerous amendments to the Act essentially boil down to a redrafting of the Act. It therefore appeared to be more appropriate to repeal the Act and to replace it with a new South African Human Rights Commission Act, rather than to promote a comprehensive Amendment Bill.

2.
OBJECTS OF BILL

2.1
The Bill seeks to give effect to the proposals referred to in paragraph 1.1 above by repealing the Act and replacing it with a new South African Human Rights Commission Act. The existing sections of the Act, although in an amended form, have been retained in the Bill. Furthermore, the amendments to the Act, as proposed in the Bill, are intended largely to streamline the application of the existing legislation and, in turn, to enhance the functioning of the Commission.

2.2
The provisions of the Bill can be summarised as follows:

2.2.1
Ad long title and Preamble
The existing long title and Preamble are substituted to bring them in line with the relevant provisions of the Constitution.

2.2.2
Ad clause 1
Clause 1 contains definitions of expressions used in the Bill and is similar to the existing section 1 of the Act. However, consequential amendments are effected to some of the existing definitions whilst definitions of certain expressions are added. Although the Preamble to the Constitution refers to ‘‘fundamental human rights’’, section 184(1) of the Constitution, which provides for the functions of the Commission, refers to ‘‘human rights’’. It therefore appears appropriate to substitute the definition of ‘‘fundamental rights’’ with a definition of ‘‘human rights’’.

2.2.3
Ad clause 2
Clause 2 provides for the objects of the Commission as provided for in section 184(1) of the Constitution.

2.2.4
Ad clause 3
Clause 3 provides that the seat of the Commission must be in the province of Gauteng.

2.2.5
Ad clause 4
Clause 4 deals with independence and impartiality and is, apart from certain amendments, similar to the existing section 4 of the Act. Provision is made that a commissioner of the Commission (commissioner) or a member of staff of the Commission (member of staff)—

(a)
may not use the position or privileges of a commissioner or a member of staff for private gain or to benefit another person improperly;
(b)
may not act in any manner that compromises the credibility, impartiality, independence or integrity of the Commission; and

(c)
who contravenes or fails to comply with any of the matters referred to above is guilty of misconduct.

Provision is further made that a commissioner must annually disclose, among others, his or her financial interests.

2.2.6
Ad clause 5
The repealed section 115 of the Interim Constitution provided for the establishment, constitution and the appointment of members of the Commission. Section 193 of the Constitution now provides for the requirements for appointment as members of the Commission (and other Chapter 9 Institutions), as well as the procedure to be followed in appointing such members, whilst section 194 of the Constitution regulates the suspension and removal from office of such members. Clause 5 provides for the composition of the Commission and is, to some extent, similar to the existing section 3 of the Act (that provides for the term of office of the commissioners). Clause 5, among others—

(a)
provides for the composition of the Commission (the Commission will consist of eight commissioners);

(b)
further regulates the qualifications, appointment, suspension and removal from office of commissioners;

(c)
increases the number of full-time commissioners from the present five to six;

(d)
further regulates the resignation from office by commissioners by providing that a commissioner will be regarded as having resigned if he or she, for example, accepts nomination for the National Assembly, the National Council of Provinces, a provincial legislature or a municipal council or if he or she is elected or appointed as an office-bearer of a political party; and

(e)
empowers the Commission to take appropriate steps, where necessary, against a commissioner for the recovery of remuneration and allowances, if any, that were paid to him or her if he or she, for example, failed to give the required three months’ written notice of his or her resignation to the National Assembly.

2.2.7
Ad clause 6
Clause 6 provides for the mandatory appointment of a Chairperson and Deputy Chairperson of the Commission by the President on the recommendation of the National Assembly and regulates matters related thereto.

2.2.8
Ad clause 7
Clause 7 regulates the powers and functions of the Chairperson, Deputy Chairperson and other commissioners. Provision is further made that—

(a)
the Chairperson is, for the purposes of exercising or performing his or her powers and functions, accountable to the Commission;

(b)
the Deputy Chairperson and any other commissioner are, for the above purposes, accountable to the Commission or the Chairperson, as the case may be; and

(c)
the Chairperson is, for the purposes of the Public Finance Management Act, 1999 (Act No. 1 of 1999) (the PFMA), the executive authority of the Commission.

2.2.9
Ad clause 8
Clause 8 deals with vacancies in the Commission and is, apart from certain amendments, similar to the existing section 11 of the Act. In terms of the existing section 11 a vacancy in the Commission occurs, for example, when a commissioner dies, he or she is removed from office or his or her resignation takes effect. The amendments seek, among others, to—

(a)
create a further scenario when a vacancy in the Commission will occur, namely, when a commissioner’s resignation, as contemplated in the new section 6(8)(b), takes effect; and

(b)
provide that a vacancy in the Commission must be filled as soon as practicable after the National Assembly becomes aware thereof.

2.2.10
Ad clause 9
Clause 9 regulates the determination of the remuneration, allowances and other terms and conditions of office and service benefits of commissioners and is, apart from certain consequential amendments, similar to the existing section 13 of the Act. Provision is now made that the allowances and other terms and conditions of office and service benefits of commissioners may not be adversely altered during their continuation in office.

2.2.11
Ad clause 10
Clause 10 regulates matters relating to meetings of the Commission and is, apart from certain consequential amendments, similar to the existing section 12 of the Act. Further provision is, however, made that the Commission must, in determining its own procedure, give due regard to ‘‘the principles of transparency, openness and public participation’’. In terms of the existing section 12(6) the Commission must from time to time by notice in the Gazette make known the particulars of the procedure which it has determined in terms of subsection (5)(a). That subsection is amended to give the Commission a discretion regarding the matter.

2.2.12
Ad clause 11
Clause 11 regulates matters relating to committees of the Commission and is, apart from a few minor amendments, similar to the existing section 5 of the Act.

2.2.13
Ad clause 12
Clause 12 provides for the conferment of powers and assignment of functions. This clause—

(a)
provides that the Commission may, subject to such conditions and directions as it may impose, confer the exercise of any of its powers or assign the performance of any of its functions to a commissioner, a member of staff or a committee of the Commission; and

(b)
regulates other matters incidental to such conferment or assignment.

2.2.14
Ad clause 13
2.2.14.1 The repealed section 116 of the Interim Constitution provided for certain powers and functions of the Commission. The existing section 7 of the Act provides for powers and functions of the Commission, in addition to what was set out in the repealed section 116 of the Interim Constitution. Clause 13 provides for the powers and functions of the Commission and is, apart from certain amendments, similar to the existing section 7 of the Act. Clause 13, among others—

(a)
inserts the provisions of the repealed section 116 of the Interim Constitution (subject to certain minor changes);

(b)
aligns the powers and functions of the Commission with some of those of the Commission for Gender Equality (provision is, among others, made that the Commission may recommend to Parliament or any other legislature the adoption of new legislation which will promote respect for human rights and a culture of human rights);

(c)
provides that the Commission must—

(i)
develop, conduct or manage education programmes to foster public understanding of Chapter 2 of the Constitution, the Act and the role and activities of the Commission; and

(ii)
review government policies relating to human rights; and

(d)
provides that all organs of state must afford the Commission such assistance as may be reasonably required for the exercising of its powers and the performance of its functions.

Section 184 of the Constitution also confers certain powers on, and assigns certain functions to, the Commission.

2.2.14.2
The words ‘‘regional’’, ‘‘treaties’’ and ‘‘monitor the implementation’’ have also been inserted in subsection (1)(b)(vi). The insertion of those words broadens the scope of the duty assigned to the Commission.

2.2.15
Ad clause 14
Clause 14 provides for mediation, conciliation or negotiation by the Commission and is, apart from one consequential amendment, similar to the existing section 8 of the Act.

2.2.16
Ad clause 15
Clause 15 regulates the procedures applicable to investigations to be conducted by the Commission and is, apart from certain amendments (mainly consequential/technical in nature), similar to the existing section 9 of the Act. Provision is, among others, made—

(a)
that the Commission or a commissioner may direct that any person or category of persons or all persons the presence of whom is not desirable, may not be present at the proceedings during an investigation or any part thereof ‘‘if it is in the interests of justice or if harm to any person might otherwise ensue’’; and

(b)
that no person may disclose to any other person the contents of any document in the possession of a commissioner or a member of staff or the record of evidence given before the Commission during an investigation, unless the Commission determines otherwise.

2.2.17
Ad clause 16
Clause 16 regulates the powers of commissioners, members of staff or authorised police officers regarding the entering and search of premises and the attachment and removal of articles by virtue of a search warrant or an entry and search warrant issued by a magistrate or a judge of a High Court and is, apart from certain amendments (mainly consequential/technical in nature), similar to the existing section 10 of the Act. Provision is, among others, made to—

(a)
empower commissioners, members of staff or authorised police officers to exercise those powers not only in the case of an investigation, but also in the exercising of the powers and the performing of the functions of the Commission;

(b)
extend those powers to include the search of persons and premises; and

(c)
further regulate matters incidental to the exercise of those powers.

2.2.18
Ad clause 17
Clause 17 provides for the payment of witness fees to persons appearing before the Commission.

2.2.19
Ad clause 18
In terms of the repealed section 118 of the Interim Constitution the Commission had to report to the President annually on its activities and the President had to table those reports in the National Assembly and the Senate. The existing section 15 of the Act provides for additional reports to be submitted to the President and Parliament by the Commission. However, in terms of section 181(5) of the Constitution the Chapter 9 Institutions, which includes the Commission, are accountable to the National Assembly and must report on their activities and the performance of their functions to the National Assembly at least once a year. Clause 18 deals with reports by the Commission and is, apart from certain amendments, similar to the existing section 15 of the Act. Provision is, among others, made—

(a)
for the insertion of the provisions of section 181(5) of the Constitution in order to confirm the requirement contained in that section;

(b)
that the Commission must, in such a report to the National Assembly, also report on the achievement of its objectives;

(c)
that the Commission must ‘‘as soon as possible’’ (and no longer on a quarterly basis as the case is at present), submit to the National Assembly (and no longer to the President and Parliament as is presently the case) reports on the findings in respect of functions and investigations of a serious nature which were performed or conducted by it; and

(d)
that if the Commission makes any finding or recommendation in respect of a matter investigated by it known to the head of the organisation or institution or the executive authority of any national or provincial department concerned, that head or executive authority must within 60 days after becoming aware of such finding or recommendation respond in writing to the Commission, indicating whether his or her organisation, institution or department intends taking steps to give effect to such finding or recommendation, if any such steps are required.

2.2.20
Ad clause 19
The existing section 16 of the Act contains provisions pertaining to the staff, finances and accountability of the Commission. As a result of clause 20 (see paragraph 2.2.21 hereunder) and the proposed amendments to the existing section 19 of the Act (see paragraph 2.2.24 hereunder), section 16 has to be amended in order to provide only for matters relating to the staff of the Commission. The other provisions of the existing section 16, pertaining to the finances and accountability of the Commission, have been included in the proposed new section 20. Clause 19 is, apart from certain amendments, similar to the existing section 16 as far as it pertains to matters relating to the members of staff. Provision is, among others, made—

(a)
to further regulate the appointment, terms and conditions of appointment and the remuneration, allowances and other employment benefits of a chief executive officer (CEO) of the Commission and to provide for the entering into a performance agreement between the Commission and the CEO;

(b)
to prescribe the responsibilities, accountability, powers and functions of the CEO;

(c)
to further regulate the appointment, terms and conditions of appointment and the remuneration, allowances and other employment benefits of the other members of staff; and

(d)
that the CEO and all other members of staff must exercise and perform their powers and functions conferred upon or assigned to them by the Commission or the CEO, as the case may be, subject to the general or special directions and instructions that the Commission may, from time to time, issue to them.

2.2.21
Ad clause 20
The repealed section 117(2) of the Interim Constitution provided for the defrayal of expenditure incidental to the exercise and performance of the powers and functions of the Commission, whilst the existing section 16 of the Act also contains provisions pertaining to the finances and accountability of the Commission. Clause 20, which is a new clause that deals with the accountability, provides that the CEO will be the accounting officer of the Commission and that he or she will be charged with the responsibilities referred to in the PFMA.

2.2.22
Ad clause 21
Clause 21 provides for legal proceedings against the Commission and is, apart from a few consequential amendments, similar to the existing section 17 of the Act.

2.2.23
Ad clause 22
Clause 22 deals with offences and penalties and is, apart from certain consequential amendments, similar to the existing section 18 of the Act. However, a further offence that could be committed in respect of the Commission is created, namely, where a person discloses to any other person the contents of any document in the possession of a commissioner or a member of staff or the record of evidence given before the Commission during an investigation, without the Commission’s permission.

2.2.24
Ad clause 23
The existing section 19 of the Act provides that the President may, after the Commission has made a recommendation, make regulations regarding various matters relating to the members of staff, for example, the different categories of salaries and scales of salaries which will be applicable to the different categories of the members of staff, the requirements for their appointment, their hours of attendance and leave of absence. It is, however, argued that the President should not be burdened with the determination, by means of regulations, of those day to day administrative functions of the Commission and that it should rather form part of the functions of the CEO. Clause 23 is similar to the existing section 19 of the Act, except that it does not contain certain matters relating to the members of staff that are regarded as day to day administrative functions. The word ‘‘President’’ is also substituted with the word ‘‘Minister’’, the effect of which is that the President’s power to make regulations relating to the members of staff is transferred to the Cabinet member responsible for the administration of justice. 

2.2.25
Ad clause 24
Clause 24 provides for the repeal of the Act and also provides for transitional arrangements that are required as a result of such repeal.

2.2.26
Ad clause 25
Clause 25 contains the short title and provides for the commencement of the new Act.

