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Briefing document on South African Human Rights Commission Bill
[B5-2013]

This document seeks to highlight key changes made to the current bill as well as providing an explanation of the issue related to ‘search and seizure’ raised by the PC on Justice and Constitutional Development in its deliberations on the Bill.

	1. Background 

 The current bill seeks to repeal and replace Human Rights Commission Act 4/94.  Included in the Bill are provisions of the repealed sections 115 to 118 of Constitution of the Republic of South Africa Act.

Amendments to the existing Act, as proposed in the Bill, are intended largely to streamline the application of the existing legislation and to enhance the functioning of the Commission. Consequently, all sections of the current Act, although amended, have been retained in the Bill in which the definition of 'human rights' is broadened beyond the scope of those enshrined in the Constitution to include 'relevant international and regional human rights instruments'. Despite a view that national legislation should not repeat what is stated in the Constitution, the Bill includes a new clause providing for the objects of the Commission as set out in section 184(1) of the Constitution (Clause 14(1).

1.2 Summary of Key Provisions in the Bill

Clause 4 deals with the Commission's independence, impartiality and integrity, the Bill seeks to strengthen the existing statute by protecting the institution from the abuse of position or privilege by a member or staff member for private gain or 'to benefit another person improperly'. 

Clause 5 deals with the composition of the commission and states that the Commission “consists of 11 members” who may be appointed on a part time or full time basis for a term as set by the President from time to time, but not exceeding 7 years.

Clause 6 deals with the Chairperson and Deputy Chairperson of Commission provides for the mandatory designation by the President of two full-time members of the Commission as chair and deputy chair, while a new clause 7 regulates their functions and those of the other members. Responsibility for making these regulations is transferred from the President to the Minister. The Bill also proposes that members' allowances, other terms and conditions of office and service benefits 'may not be adversely altered during their continuation in office'. A vacancy in the Commission should be filled within six months.

Clause 14 of the Bill dealing with powers and functions of the Commission seeks to:

· align the powers and functions of the Commission with 'some of those' of the Commission on Gender Equality; 

· make the development and management of education programmes to foster public understanding of its role and activities a requirement of the Commission; 

· to ensure that all organs of state consult the Commission on all matters affecting the promotion, protection and enforcement of human rights. 

· The Bill also proposes that, if the Commission makes a recommendation in respect of a matter under investigation known to the organisation or institution concerned, that organisation/institution must respond within 30 days indicating what steps have been taken to give effect to the recommendation. 

	


Clause 20 and 21 respectively regulates the terms and conditions of employment of the Commission's chief executive officer and all other staff members, including their performance agreements where applicable.

1.3 Issue raised by PC Justice and Constitutional Development

Clause 17: Entering and search of premises and attachment and removal of articles





Clause 17 deals with the powers of members of the Commission, members of staff of the Commission or authorised police officers to enter and search premises and to attach and remove articles by virtue of a search warrant or an entry and search warrant issued by a magistrate or judge.





The PC on Justice and Constitutional Development had various discussions regarding whether or not this Clause should be allowed to remain in the current bill. On 22 September 2013, the Committee in writing requested that the SAHRC responds to the Committee’s questions pertaining to this clause. In October 2013, the SAHRC provided written and verbal input to the Committee on this topic.





In summary, the SAHRC provided the following argument in support of its retaining the search and seizure powers as set out in the current bill:


The SAHRC has these powers in terms of Section 184 of the Constitution;


As a National Human Rights Institution (NHRI) guided by the Paris Principles adopted by the UN General Assembly, these powers are bestowed upon the SAHRC;


Other Chapter 9 institutions such as the Public Protector and the Commission on Gender Equality are also vested with the powers of search and seizure;


The threat of search and seizure by the Commission ensures that respondents comply with the Commission’s requests.





The Committee accepted the argument presented and included the clause in the current bill.
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