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Briefing Paper on the Legal Practice Bill

[B20-2012]

This document sets out the key changes which the PC on Justice and Constitutional Development made on the Bill and makes note of some observations and issues which the Select Committee on Security and Constitutional Development may wish to interrogate further.
Preamble: 
· To provide for a legislative framework for the transformation and restructuring of the legal profession into a unified profession which is representative of the Republic’s demographics;

· Ensure that the values underpinning the Constitution are embraced and that the rule of law is upheld;

· Ensure that legal services are affordable and within the reach of the citizenry;

· Regulate the legal profession, in the public interest, by means of a single statute;

· Remove any barriers for entry into the legal profession;

· Strengthen the independence of the legal profession; and

· Ensure the accountability of the legal profession to the public.
	Heading
	Content of Clause
	Comments

	Chapter 2:South African Legal Practice Council

	Clause 7 of the Bill sets out the composition of the council, clause 7(1)(a): “16 legal practitioners, comprising of 10 practising attorneys and six practising advocates, elected in accordance with a procedure determined by the Council in terms of the rules”


	 Of these, it is envisaged that 10 will be attorneys and six advocates - reflecting the numbers of attorneys and advocates currently practising in each arm of the profession.

Clause 7(1)(c) allows the Minister to designate three ‘fit and proper’ persons to the membership of the council. 



	
	Clause 14 of the Bill sets out the manner in which the council will be dissolved:

Clause 14 (1): The Minister may dissolve the Council if the Minister, on good cause shown, loses confidence in the ability of the Council to perform its functions effectively and efficiently or on any reasonable grounds.

(2) The Minister may dissolve the Council only after having-

(a) provided the Council with reasons for losing confidence in its abilities;

(b) given the Council a reasonable opportunity to respond to those reasons; and 

(c) afforded the Council a hearing on any submissions received.


	The Council therefore replaces the bar associations with a single council, which the minister of justice can dissolve if he loses confidence in it.  

	Chapter 3: Regulation of Legal Practitioners:


	Clause 29 of the Bill covers community service which includes: the delivery of free legal services to the public, the provision of legal education and training on behalf of the Council or an academic institution, service as a judicial officer, service to the state and service on regulatory structures.


	The Bill now makes provision for community service for law graduates.

The Bill also requires practicing attorneys to perform community service - only practitioners with small practices can be exempt on the basis that the business will suffer if they are absent. 



	
	Clause 34(1) An attorney may render legal services in expectation of any fee determined in accordance with this Act, commission, gain or reward, upon receipt of a request directly from the public for that service.

Clause 34(2) an advocate may render legal services upon receipt of a brief from an attorney or directly from a member of the public. 


	The Bill has retained a provision that would allow the public to brief advocates directly. Previously, only attorneys were allowed to brief advocates.
The South African Attorneys Association (SAAA) has stated that their view is that, in light of this provision, advocates, like attorneys should comply with the requirements regarding the keeping of trust accounts.

The SAAA is further of the view that an advocate, who wants to receive direct briefs, should convert his/her registration to that of an attorney.


	
	Clause 35 deals with the fee structure of legal practitioners, juristic entities and justice centres who may only charge fees in accordance with the fee structure determined by this Act, taking into account:

(i) The importance, significance, complexity and expertise of the legal services required;

(ii) The volume of work required and time spent in respect of services rendered; and

(iii) The financial implications of the matter at hand.


	The PC Committee believes that (these) go some way to addressing the unhappiness and sense of grievance that some clients feel when given an unexpectedly large bill'. 
Now nothing will preclude a client from choosing to pay fees in excess of or below tariffs to be determined by the Rules Board for Courts of Law for both litigious and non-litigious services.



	Chapter 4: Professional Conduct and establishment of disciplinary bodies


	Clause 37 deals with the establishment of disciplinary bodies to investigate complaints against legal practitioners. The disciplinary bodies must be accessible to the public, must promote the efficient resolution of complaints and must be representative in respect of race, gender, national and regional demographics and include members of the public.

Clause 41 deals with the powers of the Ombud to review the outcome of an investigation by the disciplinary body and Clause 43 deals with the Ombud’s role to monitor:

(a) The investigation of a complaint by an investigating committee; and

(b) The conduct of a disciplinary committee during a disciplinary hearing.


	These clauses serve to provide accountability and the monitoring of the disciplinary bodies by the Ombud will ensure that the decisions of the disciplinary body are sound.

	Chapter 5: Legal Services Ombud:


	Chapter 5 governs the establishment of the office of the Legal Services Ombud.

Key powers and functions of the Ombud is contained in Clause 49 of the Bill. The Ombud may, amongst others, investigate and make recommendations to the Council and the Minister on any matter which he or she considers may affect the integrity and independence of the legal profession and may summons any person to furnish information on the subject of an investigation to appear before the Ombud.


	The establishment of the office of an Ombud serves to promote accountability and transparency within the profession.

	Chapter 6: Attorney’s Fidelity Fund
	Clause 56 The Fund is liable to reimburse persons who suffer pecuniary loss as a result of theft of any money or other property given in trust to a trust account practice in the course of the practice of the attorney as such, if the theft is committed-

(a) By an attorney in that practice, or any person employed by that practice or supervised by that attorney;

(b) By an attorney or person acting as executor or administrator in the estate of a deceased person; or

(c) By an attorney or person employed by that attorney, who is a trustee in an insolvent estate of in any other similar capacity.

Clause 58 specifies that the Fund may be utilised for meeting its liabilities, paying the operating costs of the Board and the Fund and paying the costs incurred in investigating and establishing the validity of claims referred to in clause 56. The Fund further contributes to the expenses of the Council.


	

	Chapter 7: Handling of Trust Monies:


	Clause 84(9): No legal practitioner who practises as an advocate may receive or hold money or property belonging to any person in the course of the legal practitioner’s practice as an advocate or in respect of any instruction issued to the legal practitioner by an attorney or a member of the public.


	It may be important for members to request the Department of Justice and Constitutional Development to furnish more information pertaining to the fact that advocates can now receive briefs directly from the public. In particular for the Department to explain the issue of trust money in relation to advocates?
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