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Briefing Document on
Judicial Matters Amendment Bill

[B7-2013]

Judicial Matters Third Amendment Bill

[B53-2013]

This document seeks to highlight the background to Bill prior to arriving at the Select Committee on Security and Constitutional Development and summarises key amendments to the Attorneys Act, 1979 and the Child Justice Act, 2008.
1. JUDICIAL MATTERS AMENDMENT BILL
1.1 Background to the Bill:
The Judicial Matters Amendment Bill [B7-2013] was introduced with a proposal that it be tagged section 75. The JTM disagreed and tagged the Bill section 76 as six clauses were identified as being section 76. The Committee rejected these clauses so that the passage of the other clauses, which are section 75, could be expedited. 

 

The relevant clauses were as follows:
Clause 17:  
which proposed to amend section 78 of the Attorneys Act 1979; 

Clause 36: 
which proposed to amend section 11 of the Child Justice Act, 2008; 

Clause 39:
 which proposed to amend section 56 of the CJA, 2008; 

Clause 42: 
which proposed to amend section 77 of the CJA; 

Clause 43: 
which proposed to amend section 78 of the CJA; and 

Clause 46: 
which proposed to amend section 97 of the CJA.

 

Clause 49 (3) was also affected as it referred to the operational dates of clauses 36, 39 and 46. 

 

The six clauses are now contained in the Judicial Matters Third Amendment Bill.
1.2 Judicial Matters Third Amendment Bill:

The primary aim of the Judicial Matter Amendment Bill is to amend the Attorneys Act, 1979 and the Child Justice Act, 2008, in order to address practical and technical issues on a non-contentious nature.

· Attorneys Act – to regulate the powers of the board of control of the Attorneys Fidelity Fund;

· The Child Justice Act, 2008 to –

· Regulate the evaluation of the criminal capacity of a child;

· To provide for the delegation of certain powers and assignment of certain duties by the Cabinet member responsible for social development in respect of the accreditation of diversion programmes and diversion service providers;

· to repeal provisions that make the Criminal Law Amendment Act, 1997, applicable to persons under the age of 18 years.

1.3 Proposed Amendments:
Clause 1 amends Section 78 of the Attorneys Act, 1979: the amendment now includes ‘board of control’ which refers to the board of the Attorneys Fidelity Fund to have the same remedy now as the Court to apply to prohibit any practitioner from operating.

Clause 2 and 6 amends Sections 11 and 97 respectively of the Child Justice 
Act, 2008: 
Section 11 is amended to include that the inquiry magistrate or the child justice court must consider the cognitive, moral, emotional, psychological and social development of the child. Subclause 4(A) has also now been included to regulate the handling of the report during court proceedings.

Section 97 is amended to now include different classes or categories of persons who may be determined for the purposes of the different aspects of development of a child.
Clause 3 amends Section 56 of the Child Justice Act, 2008: allows the Minister of Social Development to delegate certain of the powers contained in Section 56 of the Child Justice Act to the provincial level. The powers relate to the accreditation of diversion programmes and diversion service providers.
Clause 4 and 5 amends Section 77 and Section 78 of the Child Justice Act respectively, 2008: the amendment seeks to give effect to the Constitutional Court’s order in Centre for Child Law v Minister of Justice and Constitutional Development and Others. The Constitutional Court declared certain provisions of Section 51 of the Criminal Law Amendment Act, 1997 (Minimum Sentences Act) to be inconsistent with the Constitution and invalid to the extent that they apply to persons who were under 18years of age at the time of the commission of the offence. The amendment will therefore seek to exclude children who were under the age of 18 years at the time of the commission of an offence from its operation.
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