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PROGRESS REPORT TO THE PORTFOLIO COMMITTE FOR HUMAN SETTLEMENTS ON GOVERNMENTS INTERVENTION ON DEPARTMENT INVADED PROPERTIES AT LENASIA SOUTH EXTENSION 4 AND EXTENSION 13
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1. PURPOSE OF THE REPORT
a) The purpose of this report is to brief the Portfolio Committee on Human Settlements on progress made to date the Special Lenasia Intervention Team (SPLIT), which is convened by the National Department of Human Settlements.

b) The report deals with the establishment of SPLIT, the consultative process and the intervention by the respective government spheres. The process was overseen by the South African Human Rights Commission (SAHRC) to ensure human rights based approach in the governments intervention herein.

2. BACKGROUND

a) The Gauteng Department of Local Government and Housing (the Department) is the custodian of land in the province. The properties are managed in terms of the Gauteng Land Administration Act, Act no 11 of 1996 and its amendment of 2002 while any disposal of land is done through the Gauteng Land Disposal Policy of 2008.
b) Investigation into illegal sale of land were done in Johannesburg South (Lenasia, Ennderdale, Lawley) started as early as 2006.
c) Following the investigations conducted, in February 2007, various developers were arrested for the illegal sale of land at Lenasia, Lawley & Ennerdale. Investigations were widened when more complainants of syndicates operating in Johannesburg South were reported.

d) Investigations into illegal sale of land in Joburg South (Ennderdale & Lawley) started as far back as 2006 by the Department’s Anti-Fraud & Corruption Unit (AFCU). 

e) The scope of the investigations was widened when more complainants came forward to report other syndicates operating in Lenasia.
f) Following several court appearances on the matter, the Department acquired an eviction and demolition order (Annexure-A) for Lenasia extension 13 and Lenasia South extension 4 and the demolishing started in November 2012.
g) On the 19th November 2012, the National Portfolio Committee on Human Settlements, accompanied by the Province

h) On the 26th November 2012, the Minister of Human Settlement: Mr. Tokyo Sexwale, visited Lenasia extension 13 and Lenasia South Extension 4, as an intervention to guide the resolution of the land dispute between DLGH, illegal Land occupiers, legal residents and also SAHRC.

i) Discussions were held with the Minister whereof the DLGH provided an in-depth presentation on the matter, which was also substantiated through an in-loco inspection that involved the following stakeholders: Minister of Human Settlements, MEC: Local Government and Housing; the SAHRC, Legal Resource Centre, Members of the Gauteng housing portfolio committee, the Housing MMC for the City of Johannesburg Metro Municipality, the Ward Councillor, Representatives of the illegal land occupiers; Representatives of the legal residents in both extension 13 and 4; Officials from the National and Provincial Departments and the NHBRC.

j) Following the discussions, the Minister gave a directive that:

· There should an establishment of a Special Lenasia Intervention  

  Team (SPLIT) comprising of the role players mentioned above;

· Following the establishment of SPLIT, several meetings were held
  during December 2012 and January 2013 where resolutions were  

  taken and an Intervention Implementation Framework was  

developed (Annexure B) and adopted by SPLIT members on 18th January 2013. 
The project plan, in the Framework, clearly outlined several activities and processes that needed to be undertaken that would assist in finding an amicable resolution to the Lenasia stalemate.
· One such process that was to be undertaken was the property audit inspections. Section 5 of the framework state that “The DLGH will assess each and every stand that has been occupied illegally and determine what possible action to take based on the profile of the beneficiaries and the outcome of the technical assessment done.” 
3. AUDIT TEAMS AND PURPOSE
4.1 The National Department of Human Settlements

The National Home Builders Registration Council (NHBRC), on behalf of the National Department conducted an audit and inspections of the complete and incomplete houses in the affected areas.
a) The NHBRC being the custodian of the Housing Consumers   

Protection Measures Act, (Act 93 of 1998). The NHBRC’s legal mandate is to protect home owners from unscrupulous builders through registering home builders, enrolling houses and ensuring compliance to ethical and technical standards in the home building industry. 
b) The objective of the NHBRC audit was to:
· Assess the structural compliance of properties in line with the Housing Consumers Protection Measures Act, (Act 93 of 1998). 
· Identify erven with top structures built that are not enrolled        

by the NHBRC and houses that may have been built by NHBRC registered home builders; 
· Identify erven with top structures built that are not complaint to the NHBRC and thereafter to provide technical specifications on how to remedy the defects to a technically acceptable level prior to enrolment with the NHBRC and;
·  Finally to track and manage all ongoing & future illegal          construction on vacant or demolished stands.
4.2 The Gauteng Department of Human Settlements
a)  The Department being the custodian of all the land in question was 

therefore the lead audits team. The Departments’ Anti Fraud and Corruption Unit, Quality Assurance and Property Management units formed part of the audit team.
b) The objective of the Departments’ audit was to:
· Gather information on the property occupants’ to establish how many people qualify for the various government subsidy Schemes (RDP giveaway, FLISP, Individual Subsidies, and Transfer of Residential Properties). 

· Identify different categories of properties i.e. size, location etc in order to determine what type of construction can be recommended for each stand. 

· Identify fully developed properties and occupancy thereof and record the occupants’ details;

· Obtain further information on the criminality in the occupation of government owned properties to assist the Department with its ongoing criminal case.

4.3 The City of Johannesburg Metropolitan Municipality (COJ)
The COJ entities who participated in the process included City Power, Joburg Water, Development Planning & Housing
a) COJ is the custodian of (amongst others) the National Building Regulations and Building Standards Act 103 of 1977 & The Municipal Systems Act 32 of 2000 which are implemented through Municipal By-Laws. Municipal By-laws cover various local government issues and in this particular case; Encroachment on property, Land Use Management, Electricity and Water services.
b) The objective of the COJ audit was to:
· Assess compliance to Municipal By-laws in line with the Local government: Municipal Systems Act, (Act No 32 of 2000, Sections 13(a)). 

· Indentify houses built illegally (without approved building plans);
· Flowing from the Land Surveyors audit, confirm houses built over boundary lines, building lines, servitudes and all other   
      encroachments;
· To track and manage all ongoing & future illegal        construction on vacant or demolished stands.
· To serve notices to land owner where illegal building is going on.
         5. AUDIT FINDINGS
· It should be noted that the situation changes on a regular basis as the invaders continue to build despite the court ruling of the 13th September 2010 (Annexure-B) interdicting them from further erecting and constructing structures on the properties.
· It has been difficult to track this construction as some of it happens over night.


         Table 1
Summary of findings (Detailed report Annexure C & C1)
	
	Category
	Lenasia S. Ext 4
	Lenasia

 Ext 13
	Total

	1.
	Fully developed

houses
	222
	274
	496

	2.
	Incomplete, Fenced, Shacks
	130
	49
	179

	3.
	Vacant stands
	242
	30
	272

	4.
	Demolished
	33
	48
	 81

	
	Total
	
	
	 1028

	
	*Approved Building Plans


	2
	12
	14

	
	**Water meters


	57
	41
	98

	
	Encroachments


	to follow
	50
	50

	
	NHBRC enrolled
	          0         
	           4
	4

	
	Built by registered builders
	           2 
	          10
	    14


* Subject to verification by the COJ Development Planning.
** Legality of the meters installed to be verified by Joburg Water.
a) Beneficiary verification (Annexure-D) 


Searches were conducted on 756 (of 1028) families/ occupants on the Housing Subsidy System (HSS) and the results are as follows:

      Table 2 Beneficiary Verification
	Category
	No. of

	Approved on HSS (qualify for a subsidy)
	101

	Failed / Declined (do not qualify for a subsidy)
	60

	No record found on HSS (never applied)
	595


b) Criminality 
In response to reports of suspected fraud and corruption, the government together with the Hawks conducted investigations to verify allegations and identify suspects. Our investigations lead to the arrests of seven (7) people. Six (6) of these have already been found guilty by competent courts.

(i) With regards to criminality in the area, the audit revealed that the same suspects who have been implicated previously in the illegal selling of stands are further being implicated.
(ii)  We are receiving further reports on suspected criminal activities. New names implicated in criminality are being investigated further.
(iii) Detailed information of arrests and criminal prosecution is provided in paragraph (xii).
5.1 CONCLUSIONS FROM AUDIT FINDINGS 
a) All fully built houses that were never enrolled and are not enrollable

as they are older than 5 years and fall out of the NHBRC’s 5 
year warrantee cover.

b) Incomplete structures under construction can only be late enrolled if they comply with technical requirements.  
c) Poorly constructed incomplete houses to be demolished.
d) For By-Law compliance, the homeowners have to submit as-built Architectural and Engineers drawings to the COJ for evaluation. If all building requirements have been met they can obtain late approval of building plans. This only applies to the category of fully developed house and will form part of the regularization process.
e) As part of the regularization process, occupants of fully built houses will have to formalize their relationships with  the City of Joburg’s City Power and Joburg Water after the approval of building plans by the City’s’ Building Control Department. 
f) There is a large number of single outbuildings occupying huge stands which do not comply with the urban design framework of the City. These properties will be consolidated for densification and the construction of various housing typologies. The current occupants will be considered for accommodation in the proposed development.

6.   INTERVENTION
a) As directed by section 5 of the framework, the execution of this intervention will be done through individual engagement of all affected invaders and not as a group as circumstances differ from one person to the other. It is guided by the principles of Section 26 of the Constitution of the Republic of South Africa, the Housing Act and other relevant prescripts that govern the provision of housing by government. 
             Intervention measures to be considered will include the following: 
· Households and/or individuals may have their status regularised on stands currently occupied.

· Households and/or individuals may be provided with the opportunity to purchase stands currently occupied and/or where demolitions have taken place.

· Households and/or individuals may be provided with the opportunity to regularise and/or legalise basic and infrastructure service provision on stands currently occupied and/or where demolitions have taken place.

· The consideration of required interventions and assistance to all vulnerable households and/or individuals.

· Households and/or individuals may be provided with the opportunity to make application for consideration of state housing assistance in terms of the National Housing Code.

b) The intervention seeks to assist the property occupants with legal property ownership, compliance to statutory building regulations including NHBRC Home Enrolment and the By-Laws of the City of Johannesburg. It will further benefit the greater communities of Lenasia extension 13 and Lenasia South extension 4.
c) The Intervention addresses the different categories of properties and the manner in which such properties will be regularized.       
The process of Regularization will include town and development      planning, valuation, conveyance and rectification where necessary. All the steps involved in regularization of illegally constructed houses will have cost implications on both the Governments and the occupants.
As part of regularization the following steps are being considered:
(i) Land surveying of stands by the Department to determine encroachment. Boundary walls found to be encroaching will have to be demolished and rebuilt in the correct positions. 
(ii) A full forensic Engineering assessment (Level 2 assessment) by the NHBRC as part of their late enrolment processes for houses that are enrollable. Houses identified as unenrollable will not undergo this forensic engineering assessment;
(iii) All processes that will result in the properties complying with the
City of Johannesburg’s Regulations and By- Laws of building plan approval and legally contracting for water and electricity services;
(iv) The valuation and selling of the land to the occupants at market related values as directed by the Gauteng Disposal of land Policy;
(v) The transfer of ownership of the properties to the occupants. 
The property categories: 
6.1 FULLY BUILT HOUSES
To be regularized as discussed in paragraph 6 above.

6.2   INCOMPLETE HOUSES

a) The NHBRCs’ level 1 forensic engineering report revealed that these structures are enrollable provided they meet all late enrolment technical requirements. 
b) The process of ensuring technical compliance will entail the NHBRC conducting a level 2 detailed forensic investigations which will result in complete remedial specifications, cost effective rectification methods and estimated costs of remedial works. 
c) The cost of rectification shall be borne by the occupant.
6.3   STRUCTURALLY UNSOUND HOUSES
a) As per the NHBRCs’ level 1 forensic engineering report these structures warrant demolishing as they pose a danger of safety. 
b) Beneficiary verification of the occupants of these houses will provide information on eligibility for housing subsidies in our various programmes.
c) Utilization of stands, after demolition, will be determined by the Department in line with its Human Settlements Development Programmes.
6.4 VACANT STANDS
a) Vacant stands that are zoned as Educational sites, Public Opened Spaces, Police Station and any other usage other than residential will be devolved to the Municipality and/or relevant Government Departments in line with the Gauteng Land Disposal Policy of 2008.
b) Those already zoned for residential development will be developed in line with the Governments plan or programme for Human Settlements.
6.5 ILLEGALLY SOLD STANDS
This forms part of the criminal investigations and on-going cases and    outcomes thereof must be respected by all. 
7. PROGRESS ON DEVELOPMENT OF PLANNED HOUSING PROJECT 
7.1 FINANCE LINKED INDIVIDUAL SUBSIDY PROGRAMME (FLISP)

        The Government is considering various housing typologies for the affected areas in an attempt to accommodate deserving occupants and other approved beneficiaries.
a) As part of our plans we intend utilizing 127 vacant stands in extension 13 for the implementation of the FLISP Housing programme. The beneficiaries of these 127 houses will be from Lenasia extension 13 and surrounding areas some of which came forward to the Department to register for subsidy houses through the SPLIT communications plan. 
b) The planning stages on these stands are complete, Geotechnical studies have been completed, the houses are being enrolled by the NHBRC and contractors have been appointed. 2 show houses will be built to showcase the type of product we intend providing.
c) The construction contract will emphasise the employment of local labour therefore the local community will benefit from employment opportunities during construction.
7.2 TOWN PLANNING 
a) Properties to be subdivided and consolidates have already been identified. Applications for subdivision and consolidation have been lodged with the City of Joburg Municipality and the process is ongoing.
b) In extension 13, 42 applications for subdivisions have been lodged and notices have been placed and advertised.  In extension 4, 51 applications are to be lodged.

c) Objections from residents in respect of the applications that were received have been lodged with the City of Johannesburg. These objections are currently being evaluated by the COJ’s Town Planning Department.

d) Meetings have been held with the COJ to fast track the approval processes.

e) The Urban Design Framework for extension 4 is underway but its finality is dependent on the approval of the consolidation and subdivision applications. However the proposed densities to the rezoned/consolidated stands will be 80 – 90 units per hectare. This proposal has the support from the Town Planning Department of the City of Johannesburg.

f) Investigations into the capacity of municipal services like electricity and sewer services to carry the additional capacity that will be brought along by rezoning the properties has been completed. The City of Joburg’s Water and Sewer departments have confirmed the availability of the capacity of their infrastructure. A response from City Power is still pending.
7.3 Public Owned Serviced Sites (POSS) programme

a) Some of the fully built houses were built through the Departments’ POSS programme where houses for qualifying beneficiaries were built by selected contractors.  After the completion of construction however, the houses were never transferred into the ownership of the beneficiaries. 
b) The Department is in the process of regularizing these stands. This process will include the transfer of the properties into the ownership of the beneficiaries
8. OVERALL PROGRESS ON THE PROJECT PLAN (Annexure-E)
(i) Communication Plan

·  Implementation of the developed communication plan and enhancement thereof. Through the following:

· Engagement of different media houses on the departments plans

· Communication with affected communities

· Education and awareness campaign

· Development of communication material i.e. Banners, pamphlets, newspaper articles etc

Progress to date:  

· From this communication role out, a number of Lenasia residents have come forward to register on the housing demand database. These residents, depending on what kind of subsidy they qualify for, will be prioritized in the various housing opportunities that will be offered in Lenasia.

· Communication around the milestones achieved on this project is ongoing. Engagement with the various media houses is continuing through issuing media statements and conducting interviews.

(ii) Road show
· Project launch

· Education and awareness drive

· Information sharing sessions with residents

Progress to date:  
The project was launched on 05 December 2012 where the Department embarked on a road show to inform the communities in Lenasia Ext 13 and South Ext. 4 of the Inspection Audit that was to follow from the 6th December 2012 to the 14th December 2012.

· The next road show will be with regard to the launch of the project for development of properties once the subdivision and consolidation have been completed.

(iii)  Issuing of Notices

· Issuing of notices  to all illegal occupants for the purposes of:

· informing illegal occupants on the plans to be effected

· Issuing of notices to stop building 

· Notices to inform occupants of ownership of properties

Progress to date:  
This milestone is complete.

(iv) Inspection Audit

· Joint auditing of all the properties identified and owned by the department

· Identify different categories of properties i.e. size, location etc

· Identify fully developed properties and occupancy thereof  and also record the occupants details:

· Identify partially developed stands and vacant stands

Progress to date: 
The audit inspections are complete and reported on above.
(v) Beneficiary Administration

· Identify and classify beneficiaries for the purposes of:

· Identifying those who qualify for subsidy housing
· Whether or not they have applied for housing subsidy

· Prioritisation of individuals residing within the area

Progress report:  
Verification is complete and reported on table 2 above.
(vi) Town Planning

· Stand consolidation and / or subdivision
· Stand valuation

Progress to date: 

As stated above.
(vii) Maintenance

· Removal of rubble where structures were demolished

· Day to day cleaning of stands

· Marking and or branding of all stands i.e.

· Fencing

· Marking stand numbers
Progress to date: 
The Departments Plan with regard to rubble removal and stand maintenance was halted and awaits SPLITs’ further direction.

The Departments Property Management directorate is responsible for maintenance on the vacant properties. This maintenance will include grass cutting and day to day cleaning of stands

(viii) Document Management

· Record keeping of all documents related to this project to ensure paper trail

· Case study development

· Implementation in other affected area

Progress to date:  
This is an ongoing process.
(ix) Caveats (Internal Controls)

· Registration of caveats in all properties for the purpose of:

· Prevent illegal transfer of properties

· Centralising approvals of transfer of properties

Progress to date:
(vi) Caveats have been registered on all properties owned by the department to prevent any transfers from occurring without authorisation from the Head of Department (HOD). 

(vii) All new properties that are being acquired will be submitted to Land Management to ensure that caveats are registered.

(viii) Before the caveats are lifted or the property is transferred to the tenant of the Department, the properties in question will be verified by the Land Management Directorate and the Anti-Fraud and Corruption Unit before the HOD can sign them off.

(ix) These controls have proved to be very useful and the occurrence of unauthorized land transfer or change of ownership at the deeds office has been noticeably absent since the controls were put in place.

(x) Prevention of Land Invasion Strategy

The Land Invasion Strategy to outline the management of invaded vacant land in the province has not yet been developed. 
Progress to date:  

· The strategy has been developed a draft has been presented to MINMEC and is in circulation for comments and will be work shopped with Municipalities.
(xi) Legal Support

· Management of legal challenges that arise out of the project

· Leverage on opportunities arising from project implementation for future reference

· Lesson learned for implementation in other affected areas

· Build consensus within relevant stakeholders for the legal processes currently in front courts to be put in abeyance pending the finalisation of this plan
Progress to date:  
· This is an ongoing process.

(xii) LAW ENFORCEMENT
(a)    Where it started

· Investigation into illegal sale of land were done in Joburg South (Lenasia, Ennderdale, and Lawley) and started as far back as 2006.

· In February 2007, developers were arrested for the illegal sale of land at Lenasia, Lawley & Ennerdale.

· Investigations were widened when more complainants came forward to report other syndicates operating in Joburg South.

·  After conducting an audit of the properties of the Department in Joburg South (Lenasia, Ennerdale, and Lawley) that were illegally sold or occupied and where occupants were constructing houses. The Department started to demolish the houses under construction.
Civil cases Background

· In 2009 the Department undertook the initial audit of the illegally occupied stands. 

· The Department acquired an eviction and demolition order as referred to in paragraph 2 above.
· On the 13th September 2010 the illegal occupants then secured an interim court order preventing the Department from demolishing their houses (Annexure-F) and the court also ordered that the illegal occupants should also stop construction.
· The Department filed affidavits in court to request eviction of the occupiers and the applicants (illegal occupiers) also filled counter applications.

· In March 2011, the court ordered that the matter be referred to mediation for applicants to explain how the applicants acquired the properties.

· The outcome of the mediation was that of the 168 illegal occupants, only 11 (eleven) applicants responded, and only 3 (three) applicants were found to have applied to be on Demand Database of the Department.
· The Department approached the court to seek a final order and the court ruled that the applicants (illegal occupants) whose names appeared in court papers were ordered to vacate the properties they were occupying. Secondly, the applicants were ordered to remove or demolish their structures within 30 days, failing which the Department had the right to remove or demolish those structures. 

· In 2012, the Department started to demolish the houses under construction. The demolishing of the illegal structures was to be undertaken in line with the implementation plan that was presented and approved by the MEC.

· The demolishing of the properties gained a lot of media attention and the portfolio committee and the Minister of human settlements respectively came to visit the area to see the demolished structures and engage with the communities.

· In November 2012 the South African Human Rights Commission (SAHRC) approached the court asking for the investigation report from the Department following the demolition. (Annexure-G)
·  The Department filed answering affidavits (Annexure-H) and the court postponed the matter to allow the parties to engage in a process to find an amicable solution to the disputes. (Annexure-I)
(b)  Investigations
· In September 2010, two members of the syndicate were arrested for illegal sale of land in Lenasia, Ennerdale and Lawley. The third suspect was arrested in June 2011. Bail was denied for all the suspects, they have been in custody since September 2010 and June 2011, respectively.

· April 2011, all complaints of illegal sale of land investigated by the Anti Fraud and Corruption Unit were referred to the Provincial Hawks’ Building and Housing Task Team. 10 cases of fraud (illegal sale of Department’s land) were opened.

(c)   PROGRESS ON CRIMINAL CASES
Ten (10) cases of illegal sale of land against various suspects:

· Of the ten (10) cases of fraud investigated by the Provincial Hawks, seven (7) suspects were arrested. Three (3) cases were withdrawn from the court roll pending further investigation.

Joburg Magistrate Court cases

· Five (5) cases were at trial stage at Joburg Magistrates Court. One of the accused is an employee of the City of Joburg Municipality. The Municipality was informed of this and have started disciplinary action against the official.
· One (1) case has been completed and the suspect was sentenced to jail and he is currently serving his term. 
· The other three (3) cases are still on trial.

Joburg Commercial Crimes Court cases

Two (2) further cases were investigated at Joburg Commercial Crimes. In one case, one of the three (3) suspects pleaded guilty to all the charges and was sentenced to 6 years in custody, 3 years were suspended. She will testify on behalf of the state against the other two accused.  She however, has since been released on parole in January 2013 on the Presidential pardon.
· In the last case, the suspect was acquitted.
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