	Amendment of Copyright Act IPLAB
	Copyright Act
	Comment

	‘indigenous work’ means a literary, artistic or musical work with an indigenous or traditional origin, including indigenous cultural expressions

or knowledge which was created by persons who are or were members, currently or historically, of an indigenous community and which literary, artistic or musical work is regarded as part of the heritage of such indigenous community;’
	“literary work” includes, irrespective of literary quality and in whatever mode or form expressed—

(a) novels, stories and poetical works;

(b) dramatic works, stage directions, cinematograph film scenarios and broadcasting scripts;

(c) textbooks, treatises, histories, biographies, essays and articles;

(d) encyclopaedias and dictionaries;

(e) letters, reports and memoranda;

(f) lectures, speeches and sermons; and

(g) tables and compilations, including tables and compilations of data stored or embodied in a

computer or a medium used in conjunction with a computer,

but shall not include a computer program;
“artistic work” means, irrespective of the artistic quality thereof—

(a) paintings, sculptures, drawings, engravings and photographs;

(b) works of architecture, being either buildings or models of buildings; or

(c) works of craftmanship not falling within either paragraph (a) or (b);

“musical work” means a work consisting of music, exclusive of any words or action intended to be

sung, spoken or performed with the music;
	The definition of indigenous work, if read with the definitions within the Copyright Act does not require originality. 

Read with the clause 28A of IPLAB, the remainder of the Act can only be made applicable to indigenous works in so far as they can be applied and provided there isn’t specific provision made to the contrary:
28A. (1) Subject to the provisions of this chapter, the provisions of this Act shall, except in so far as is otherwise provided in the said chapter, and

in so far as they can be applied, apply to traditional works.
Furthermore, the following definitions that were amended clearly indicates a distinction between literary, musical, artistic and traditional works: 

‘infringing copy’, in relation to—

(a) a literary, musical or artistic work or a published edition or a traditional work, means a copy thereof;
‘reproduction’ in relation to—

(a) a literary or musical work or a broadcast or a traditional work, includes a reproduction in the form of a record or a cinematograph film;

(b) an artistic work or a traditional work, includes a version produced by converting the work into a three-dimensional form or, if it is three-dimensions, by converting it into a two-dimensional form; 



	‘work’ means—

(a) a work as contemplated in section 2; and

(b) for purposes of this Act, a traditional work and indigenous cultural expressions or knowledge as contemplated in this Act;
28A. (1) Subject to the provisions of this chapter, the provisions of this Act shall, except in so far as is otherwise provided in the said chapter, and in so far as they can be applied, apply to traditional works.
28B. (1) Subject to the provisions of this Act, traditional works shall be eligible for copyright.

28B. (3) Copyright shall be conferred on a traditional work only if—

(a) the traditional work is a derivative indigenous work and was created on or after the date of commencement of the Intellectual Property

Laws Amendment Act, 2011, and the indigenous community from which the work, or a substantial part thereof originated, is or was an indigenous community when the work was created; or

(b) the traditional work is an indigenous work.
	2. (1) Subject to the provisions of this Act, the following works, if they are original, shall be eligible for copyright—

(a) literary works;

(b) musical works;

(c) artistic works;

(d) cinematograph films;

(e) sound recordings;

(f) broadcasts;

(g) programme-carrying signals;
	Clause 28A(1), read with clause 28B(1) and (3), and the definition of ‘work’ makes it clear that Section 2(1) is not applicable to indigenous works.


Amendment of Designs Act

	Amendment of Designs Act IPLAB
	Designs Act
	Comment

	‘indigenous design’ means an aesthetic or functional design with an indigenous or traditional origin and a traditional character, including indigenous cultural expressions or knowledge which was created by persons who are or were members, currently or historically, of an indigenous community and which design is regarded as part of the heritage of the community: Provided that—

(a) an aesthetic indigenous design shall be registered as ‘‘TA’’ and refers to an indigenous design applied to an article for the pattern or the shape or the configuration or the ornamentation thereof, or for two or more of those purposes, and by whatever means it is applied, having features which appeal to and are judged solely by the eye, irrespective of the aesthetic quality

thereof; and 

(b) a functional indigenous design shall be registered as ‘‘TF’’ and refers to an indigenous design applied to an article for the pattern or the shape or the configuration thereof, or for two or

more of those purposes, and by whatever means it is applied, having features which are  necessitated by the function which the article to which the indigenous design is applied, is to perform;
	“aesthetic design” means any design applied to any article, whether for the pattern or the shape or the configuration or the ornamentation thereof, or for any two or more of those purposes, and by whatever means it is applied, having features which appeal to and are judged solely by the eye, irrespective of the aesthetic quality thereof;

“functional design” means any design applied to any article, whether for the pattern or the shape or the configuration thereof, or for any two or more of those purposes, and by whatever means it is applied, having features which are necessitated by the function which the article to which the design is applied, is to perform, and includes an integrated circuit topography, a mask work and a series of mask works;


	The definition of indigenous design read with the definitions in the Designs Act does not require originality.

Read with clause 53A of IPLAB the remainder of the Act can only be made applicable to indigenous works in so far as they can be applied and provided there isn’t specific provision made to the contrary (“sections 53B, 53C, 53D, 53E, 53F, 53G, 53H, 53I, 53J, 53K and 53L” refer to the sections inserted into the Designs Act  by IPLAB and applicable to Indigenous Designs):
53A. (1) Subject to this section, sections 53B, 53C, 53D, 53E, 53F, 53G, 53H, 53I, 53J, 53K and 53L, the provisions of this Act shall, except in so

far as is otherwise provided in the said sections, and in so far as they can be applied, apply to traditional designs.



	53A. (2) The provisions of section 2(1) shall not apply in respect of indigenous designs.

(3) The provisions of this Act shall apply in respect of all traditional designs, whether created before or after the date of commencement of the

Intellectual Property Laws Amendment Act, 2011.
	2. Application of Act.—(1)  The provisions of this Act shall apply in respect of all registered designs, whether registered before or after the date of commencement of this Act: Provided that a design registered pursuant to an application made before such commencement shall not be revoked except upon any ground on which it could have been revoked in terms of the repealed Act.
	

	53B. (5) An indigenous community may in the prescribed manner and on payment of the prescribed fee, apply for registration of an indigenous design.
	
	A comment was made that the IPLAB does not provide for indigenous designs:

· Registration is provided for in clause 53B(3);

· Elsewhere the phrase “traditional design is used” as the stipulations of those clauses apply to both indigenous designs and indigenous derivative designs.

	
	
	


