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MEMORANDUM ON THE OBJECTS OF THE PRIVATE SECURITY INDUSTRY REGULATION AMENDMENT BILL, 2013
1.
BACKGROUND
1.1
The Private Security Industry has grown tremendously over the past years since the establishment of the Private Security Industry Regulatory Authority (the Authority). Since the promulgation of the Private Security Industry Regulation Act, 2001 (Act No. 56 of 2001) (the Act), government and civil society have been concerned with the regulation of the industry, particularly with regard to effective regulation, given the challenges of growth and funding of the Authority, which is wholly derived from the contributions of the private security industry.
1.2
The challenges of the private security industry manifested themselves in 
many ways which included—
•
The lack of adequate resources, which compromised effective regulation;
•
the lack of proper accountability for fire-arms in the possession of members of the private security industry;
•
security services rendered outside the Republic by South African security companies; and
•
criminality within the private security industry.
1.3
 As a result of the challenges, the tightening of the South African regulatory framework for the private security industry became necessary. The call for the review of the Act was also affirmed by government’s strategic plan to build a developmental state in order to ensure that every citizen feels and is safe.
1.4
Drawing from the valuable lessons of the application and implementation of the current private security regulatory regime as informed by the Act and the policy formulated relating to the industry, the draft Private Security Regulation Amendment Bill (the Bill) was produced.
1.5
On 30 May 2012, the Cabinet approved the Bill for introduction in Parliament.  In addition to consultations before the Bill was approved for introduction in Parliament by Cabinet, the Portfolio Committee on Police invited public comments on the Bill and initiated further interdepartmental consultations. Public hearings were held by the Portfolio Committee, which elicited valuable input into the Bill. 

2.
OBJECTS OF THE BILL
2.1
The Bill seeks to strengthen control over the regulation of the private security industry including security services rendered from South Africa to other countries.
2.2
The provisions of the Bill are summarised as follows:
2.2.1
Ad Clause 1 

Clause 1 amends section 1 of the Act and seeks to align the definitions for  “company”, “Levies Act”, “locksmith”, “minister”, “organ of state”, “security business”, “security officer”, and “security service” in the Act with new developments and also insert definitions for “National Treasury” and “Public Finance Management Act” to provide in respect of the changed status of the Authority as a public entity, as well as a definition for the “Civilian Secretariat” . The definition of “National Commissioner” is deleted. The clause also removes the power of the Minister to grant exemptions from the definitions section and transports this power to section 20 of the  Act with an insertion of a new clause 20A in the Bill that relates to the establishment of an Exemption Advisory Committee. 
2.2.2
Ad clause 2
Clause 2 substitutes section 2 of the principal Act, and delete the reference by deleting the reference pertaining to the head office of the Authority to be situated in Pretoria.
2.2.3
Ad Clause 3
Clause 3 proposes to substitute section 3 of the principal Act that provides for the objects of the Authority by deleting certain objects and re-arranging retained objects in clusters to provide for a logical sequence. 
2.2.4
Ad clause 4
Clause 4 amends section 4 of the principal Act that deals with the functions of the Authority by deleting paragraphs (e) to (ii) and substituting it with new paragraphs (e) to (n).
2.2.5
Ad Clause 5
Clause 5 of the Bill amends section 5 of the principal Act by inserting a new section 5(2A) that provides for the Public Finance Management Act to apply  to the Council and the proposed subsection (6) for the Minister of Police to mediate where Council is  unable to agree on material financial, governance and operational issues.
2.2.6
Ad Clause 6
Clause 6 amends section 6 of the principal Act by providing that the Minister of Police must give consideration to appointing members to the Council who, are fit and proper persons with experience, conscientiousness and integrity to be entrusted with the responsibilities of the office concerned and collectively, must have certain qualifications, experience and skills in the fields of finance, law and governance.
2.2.7
Ad Clause 7
Clause 7 proposes amendments to section 7 of the principal Act, to delete the reference to permanent residence status, allowing only for citizens of the Republic to appoint as a councillor.
2.2.8
Ad Clause 8
Clause 8 amends section 8 of the principal Act by increasing the maximum period of the appointment of a member of Council from three to five years and for the members to serve on a part-time basis. Reappointment for members of the Council may only be for a period not exceeding two years. This clause also for the Minister of Police to be informed whenever a member of Council becomes subject to a disqualifying factor or absence from three consecutive meetings.  Vacancies on the Council must be filled within six months from the date upon which the vacancy occurred. It is further provided that the Council is responsible for all legitimate costs of Council, including the remuneration for a Council secretary.
2.2.9
Ad Clause 9
Clause 9 amends section 9 of the principal Act by providing that the Council must maintain a working and cooperative relationship with the Civilian Secretariat on policing and policy matters related to the private security industry. It furthermore provides for the appointment of a Council secretary and the functions of such secretary.
2.2.10
Ad Clause 10
Clause 10 amends section 10 of the principal Act by deleting paragraphs (a) to inserting subsection (1A) which deals with the accountability of the Private Security Industry Regulatory Authority Council (the Council). The clause seeks to provide for the accountability of the Council to the Minister of Police and quarterly reporting of information in connection with its functions and certain compulsory information.
2.2.11
 Ad Clause 11
Clause 11 amends section 11 of the principal Act by empowering the Minister to take corrective measures when there is no appointed Council and for the Minister to make an interim appointment to ensure continuity of the affairs of the Authority.
2.2.12
Ad Clause 12
Clause 12 amends section 12 of the principal Act by providing that Council must meet at least once every quarter and that the chairperson must convene a special meeting when so directed by the Minister.
2.2.13
Ad Clause 13
Clause 13 substitutes subsections (1) and (2) of section 13, relating to the appointment of ad hoc committees by the Council and provides for the remuneration of such committees and a report to the Minister on the appointment of committees. The Council must establish committees representing different sectors in the private security industry.
2.2.14
Ad Clause 14
Clause 14 amends section 14 of the principal Act by providing that the Council must appoint the director and deputy directors of the Authority in consultation with the Minister. The clause also seeks to provide for the director to perform his or her functions in terms of the Public Finance Management Act and prepare strategic and annual performance plans in accordance with the Public Finance Management Act. The clause also seeks to delete references to ‘‘deputy directors’’ in section 14(2).
2.2.15
Ad Clause 15
Clause 15 proposes to insert a new section 14A in the Act, providing for disqualifications for appointment as director and deputy directors.
2.2.16
Ad Clause 16
Clause 16 proposes to delete section 15 of the principal Act.
2.2.17
Ad Clause 17
Clause 17 proposes the substitution of section 16, providing for the funding model for the Authority. The clause provides that Authority is financed from levies or monies that have accrued to it in terms of the principal Act and any monies that may be appropriated by Parliament where this is necessary, appropriate and justifiable. Council is the accounting authority and is subject to the Public Finance Management Act.
2.2.18
Ad Clause 18
Clause 18 seeks to insert section 16A into the principal Act. The insertion provides for the Council to submit an annual report to the Minister in terms of section 55(1)(d) of the  Public Finance Management Act and for the Minister to table a copy of the annual report, financial statements and audited statements to Parliament. It also provides for the publication of the annual report, financial statements and audit report once tabled in Parliament in a medium accessible to the public. 
2.2.19
Ad Clause 19
Clause 19 seeks to delete sections 17, 18 and 19 from the principal Act. The repealed sections deal with the auditing and financial year-end of the Authority which are adequately covered by the Public Finance Management Act, 1999 (Act No. 1 of 1999).
2.2.20
Ad Clause 20
Clause 20 amends section 20 of the principal Act by providing that a security business may not use the services of a person who is not registered in terms of the principal Act to render a security service. The clause also provides for the Minister to have regard to the recommendations of the Exemption Advisory Committee when making decisions on applications for exemptions.
2.2.21
Ad Clause 21
Clause 21 inserts a new section 20A in the Act and seeks to establish the Exemption Advisory Committee and provide for its composition, functions and procedures by the insertion of section 20A to the principal Act.
2.2.22
Ad Clause 22
Clause 22 amends section 21 of the principal Act which deals with application for registration as a security service provider. The clause seeks to provide for new requirements for documents required for registration as a security officer.  Submission of a certified copy of a valid South African identity document is inserted as a new requirement.
2.2.23
Ad Clause 23
Clause 23 proposes the insertion of a new section 21A, providing for the respective categories under which the Authority may register a security business. It also provides that the Minister may, by notice in the Gazette determine additional categories of security businesses.
2.2.24
Ad Clause 24 
Clause 24 substitutes section 22 of the principal Act, providing for the renewal of registration by security service providers.
2.2.25
Ad Clause 25
Clause 25 proposes to amend section 23 of the principal Act by deleting the discretion to register natural persons who have previous criminal convictions and by providing for the submission of information by security businesses of information pertaining to the relevant categories of security businesses.
2.2.26
Ad Clause 26
Clause 26 provides for the amendment of section 26 of the principal Act and proposes additional requirements for suspension of the registration of security businesses, to ensure compliance with the Administrative Justice Act, 2000 (Act No. 2 of 2002), reporting suspensions and withdrawals of registration to the Minister and inclusion of particulars relating to suspensions and withdrawals in the annual report of the authority. It furthermore requires the publication of a notice in the Gazette regarding the lapsing of the registration of security service providers, and also inclusion of details thereof in the annual report of the Authority.
2.2.27
Ad Clause 27
Clause 27 proposes the deletion in section 28 of the principal Act of the provisions which made the code of conduct applicable to non-registered security service providers.
2.2.28
Ad Clause 28
Clause 28 provides for the amendment of section 30 of the principal Act to ensure that an appeal committee can be established on a continuous, but part-time basis and be appointed for a period not exceeding three years on such terms and conditions as the Minister may determine. The Minister is empowered to provide in regulations for the procedure in connection with the lodging and prosecution of an appeal.
2.2.29
Ad Clause 29 
Clause 29 provides for the amendment of section 31 of the principal Act, which relates to  the appointment of a person to assist an inspector with a particular inspection. 
2.2.30
Ad Clause 30
Clause 30 provides for the amendment of section 32 of the principal Act to require that the Authority must include information on any penalties imposed under section (3) in the Annual report.
2.2.31
Ad Clause 31
Clause 31 amends section 34 of the principal Act by requiring for inspections of private dwellings to be carried out with a warrant issued by a competent court.
2.2.32
Ad Clause 32
Clause 32 amends section 35 of the principal Act, which sets out the matters in respect of which the Minister may make regulations. It seeks to provide for additional powers of the Minister to make regulations in relation to the procedures for the suspension, withdrawal and lapsing of registration; information to be furnished to the Authority by security service providers operating outside the Republic; and minimum standards for security service providers responsible for transportation of cash and other valuable assets; guidelines in respect of insignia, emblem, title or symbol used by security service providers; guidelines in relation to the governance of the Authority. The maximum term of imprisonment that may be provided for contravention of the regulations has been increased from 24 months to five years.
2.2.33
Ad Clause 33
Clause 33 amends section 36 of the Act. The clause seeks to provide for the Authority to inform the Registrar of Firearms under the Firearms Control Act, 2000, of any change or reason that would necessitate the licensing, relicensing  or disposal of firearms  in the possession of security service providers. It furthermore provides for the submission of a list, upon request of the Authority to the Authority of all firearms registered to a particular security service provider, to a particular security service provider. It is places an obligation on the Authority to report to Parliament in respect of information provided to the Authority by the Registrar of firearms. 
2.2.34
Ad Clause 34
Clause 34 inserts section 36A in the Act. This new section provides for the regulation of security services rendered outside the Republic by the Authority. The clause also provides for any person who is employed by another person from outside the Republic and is deployed from the Republic to perform armed guard duties outside the Republic to inform the Authority of such deployment and for the Authority to inform the South African Police Service.
2.2.35
Ad Clause 35
Clause 35 amends section 38 of the Act, which deals with offences and penalties. The clause seeks to provide for additional offences and penalties in relation to convictions for offences as contemplated in the new section 36A as well as to increase sentences for certain offences. Penalties are provided for natural persons as well as for juristic persons.
2.2.36
Ad Clause 36
Clause 36 provides for the deletion of section 39 of the principal Act.
2.2.37
Ad Clause 37
Clause 37 provides for the deletion of section 41 of the principal Act.
2.2.38
Ad Clause 38
Clause 38 provides for the insertion of section 44A in the principal Act, dealing with transitional matters relating to the implementation of the Private Security Industry Regulation Amendment Act, 2013.
2.2.39
Ad Clause 39
Clause 39 proposes amends the table of offences listed in the Schedule to the principal Act.
2.2.40
Ad Clause 40

Clause 40 provides for the amendment of the Schedule to the principal Act.
2.2.41
Ad Clause 41
Clause 41 provides for the substitution of the long title of the principal Act.
2.2.42
Ad Clause 42
Clause 42 provides for the short title and commencement of the Private Security Industry Regulation Amendment Act, 2013.
3.
DEPARTMENTS / BODIES / PERSONS CONSULTED
In addition to consultations before the Bill was introduced, the public consultation process of the Portfolio Committee on Police led to submissions to the Committee by—

(a)
SSG Operational Risk Services (PTY) Limited;
(b)
Locksmiths Association of South Africa;
(c)
African Policing Civilian Oversight Forum;
(d)
Salus Protection Services;
(e)
South African Intruder Detection Services Association;
(f)
Control Risk SA (Proprietary) Limited (on the SA-UK BIT);
(g)
Security Industry Alliance;
(h)
American Chamber of Commerce;
(i)
ADT Security Limited;
(j)
Gun Free South Africa;
(k)
Safer South Africa Foundation.
The Portfolio Committee on Police also held extensive public hearings on the Bill. 
4.
FINANCIAL IMPLICATIONS FOR STATE
4.1
The proposed amendments might require investment of revenue in respect of the Authority. The Bill provides that the Authority is financed from— 
(a)
registration fees, levies or moneys from any legitimate source which have accrued to the Authority in terms of this Act, the Levies Act or any other law; and
(b)
money that may be appropriated by Parliament, where necessary, appropriate  and justifiable. 
4.2
Major cost-drivers will be in the following areas:
(a)
Funding of the Authority;
(b)
Capacity building;
(c)
Exemption Committee; and
(d)
Renewal of registration.
5.
PARLIAMENTARY PROCEDURE
5.1
The State Law Advisers and the Department are of the opinion that this Bill must be dealt with in accordance with the procedure established by section 75 of the Constitution, since it contains no provision to which the procedure set out in section 74 or section 76 of the Constitution applies.
5.2
 The State Law Advisers are of the opinion that it is not necessary to refer this Bill to the National House of Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of  2003), since it does not contain provisions pertaining to customary law or customs of traditional communities. 

