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Kindly find the responses to the questions raised by Honorable James to the dti. It is important to mention that the dti is merely responding to provide further clarity, but these matters were all responded to and addressed during the processing of the IPLAB. The Committee is in possession of all information to this effect.

 

Question 1

If they are aware of developments at WIPO would they (a) confirm that draft texts informed by a decision in principle to use a sui generis approach have been drawn-up and (b) that the IGC has asked that a diplomatic conference be convened to finalise and adopt the text.

 

It is misleading to say that the draft text is informed by a decision to use sui generis. WIPOs mandate is IP and the processes at WIPO continue to follow the options of sui generis, IP or a combination thereof. This is the position that South Africa holds.

Member states, in the main developing countries, were of the view that the text could lead to a treaty formulation and therefore a proposal for a Diplomatic Conference was made and it was appropriate for such proposal to be made. However developed countries are of the view that the treaty cannot be formulated and therefore the mandate should be extended.  

 

The decision of the 2013 WIPO General Assemblies was that an extension of the mandate of the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (the IGC) be granted for the 2014-2015 biennium.

 
Question 2

To explain why South Africa has been supporting a sui generis approach at WIPO but seeks to adopt a contrary approach through the IPLAB.

 

South Arica (the dti, DST, DIRCO in the main) supported the protection of IKS through three options, namely

1. IP system or

2. Sui generis or

3. A Combination of the two options mentioned above.

 

The IKS Policy and the IP Policy for Protection of IK were and are confirmation of this approach. We are not aware of any position to use sui generis law only in protecting IK. We are are however clear that those aspects that cannot be protected using the IP system should be protected through a separate legislation, which DST will be working on. 

Question 3

To explain why they are calling for a RIA of the PTK Bill when the RIA they commissioned has already stated that the sui generis approach is the best route to follow.

 

RIA involves a process of assessing the legislative proposals as contained in a draft Bill, and not done in abstract. The RIA commissioned by the dti was on the draft Bill and the outcome thereof is specifically related to that Bill. 

Again, it is unprocedural and unethical to refer to the document produced by SBP as a RIA document. The RIA by SBP was not a RIA since it failed to come up with the RIA in relation to costs and benefits as commissioned.  SBP jumped to a conclusion that the sui generis is beneficial without quantifying the costs the costs and benefits. 

It is for this reason that we request to see the RIA on this Private Member's Bill, as introduced, to determine if this option is more beneficial. There is nothing in the Private Member's Bill, as introduced, that suggests that this is more cost effective, and more beneficial. Such statements merely mislead Parliament.

Question 4

 

To address the committee on how the IPLAB fits in with the regional integration approach the dti favours.

 

Issues that need integration are to be agreed upon by the Regional Political Heads, e.g. SADC protocol, Article 24 of IP integration. There is also the African Unions Pan African Intellectual Property Office (PAIPO), which is supported by the dti as it is in the right direction. OAPI in this regard grants regional Patent and Trademarks, which is in order. ARIPO is only making use of territorial law of member states and does not talk to integration.

Regional integration approach is supported and thus the IPLAB does not contradict the dti’s vision in any way.

Question 5

 

They have to concede that the amendments to the Patents Act that they referred to do not ensure that TK is protected by patents but merely seek to prevent misappropriation, an enforcement issue.

 

The Patents Act, 2005 provides for the protection of Genetic resources and complements the National Environmental Management Biodiversity Act, 2004. Bio piracy is used interchangeably with Misappropriation. A Patent will not be granted it the set criteria of Prior informed consent, benefit sharing, acknowledgement of having worked with the community, are not met.

It must be pointed out that the main aim is to protect IK from being misappropriated through the IP System. It is for this reason that this matter is discussed within WIPO, as WIPO's mandate is IP. The Patents Amendment Act does provide for this protection, from a registration perspective to enforcement. Preventing misappropriation is not enforcement, but a proactive way of protecting IK. Enforcement comes in when a violation of the Patents Amendment Act is detected.
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