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COMPARISON BETWEEN PTKB AND IPLAB










PTKB 2013/37
Key: 
Green Highlight – Two Bills compare

Pink highlight – Differences

	Process
	Protection of Traditional Knowledge Bill


	IPLAB

	
	“adaption”, of a traditional work, includes conversions, translations, putting the story in pictures, arrangement / transcription of musical works, transforming an artistic work so that substantial features remain recognisable.
	
	Clauses 2 (8A); 4  (28A); 9 (43A); 12 (53A) – “Principal Acts apply in so far as can be applied subject to IPLAB”
Copyright Act: (i) “adaptation”, includes the aspect provided for in the PTK Bill, but stipulates the following as well:

· Musical works: “if such arrangement or transcription has an original creative character”
	

	
	“traditional design”, means any design applied to any article, whether for the pattern or the shape or the configuration thereof, or for any two or more of those purposes, and by whatever means it is applied, having features which appeal to and are judged solely by the eye, irrespective of the aesthetic quality, which evolved in, or originated from, a traditional community, and in respect of which no individual maker is known.                          

                                                                                                                               
	
	‘indigenous design’ means an aesthetic or functional design with an indigenous or traditional origin and a traditional character, including indigenous cultural expressions or knowledge which was created by persons who are or were members, currently or historically, of an indigenous community and which design is regarded as part of the heritage of the community: Provided that— 

(a) an aesthethic indigenous design shall be registered as ‘‘TA’’ and refers to an indigenous design applied to an article for the pattern or the shape or the configuration or the ornamentation thereof, or for two or more of those purposes, and by whatever means it is applied, having features which appeal to and are judged solely by the eye, irrespective of the aesthetic quality thereof; and

(b) a functional indigenous design shall be registered as ‘‘TF’’ and refers to an indigenous design applied to an article for the

pattern or the shape or the configuration thereof, or for two or

more of those purposes, and by whatever means it is applied,

having features which are necessitated by the function which

the article to which the indigenous design is applied, is to

perform;’’;
	Clause 11

	
	“traditional mark”, means – 

(a)
a certificate trade mark as described in section 42(1) of the Trade Marks Act;

(b)
a collective mark as described in section 43(1) of the Trade Marks Acts;

(c)
a trade mark as defined in section 2 of the Trade Marks Act;                      

which evolved in, or originated from, a traditional community

(Section 2 of the Trade Marks Act: “ “trade mark”, other than a certification trade mark or a collective trade mark, means a mark used or proposed to be used by a person in relation to goods or services for the purpose of distinguishing the goods or services in relation to which the mark is used or proposed to be used from the same kind of goods or services connected in the course of trade with any other person;”)
	
	(2) A traditional term or expression shall be capable of constituting—

(a) a certification trade mark or a collective trade mark; or

(b) a geographical indication.
	Clause 9 (43B)(2)

	
	“traditional work”, means a literary, musical or artistic work as defined in section 1 of the Copyright Act, which evolved in, or originated from, a traditional community, and in respect of which no individual maker is known.


	
	‘indigenous work’ means a literary, artistic or musical work with an indigenous or traditional origin, including indigenous cultural expressions or knowledge which was created by persons who are or were members, currently or historically, of an indigenous community and which literary, artistic or musical work is regarded as part of the heritage of such indigenous community;’’;


	Clause 3

	
	“traditional community”, means a natural, indigenous and homogenous grouping of people that have a common language and customs, which exists in the Republic within an organised structure, and is generally recognised as having a separate and individual character.                                                                                                                                                                                                                                                                                                                                                                                                                                                             
	
	· ‘indigenous community’ means any recognisable community of people originated in or historically settled in a geographic area or areas located within the borders of the Republic, as such borders existed at the date of commencement of the Intellectual Property Laws Amendment Act, 2011, characterised by social, cultural and economic conditions which distinguish them from other sections of the national community, and who identify themselves and are recognised by other groups as a distinct collective;
	Clauses 3, 8,  11

	Conditions for protection – Copyright 
	· Reduced to a material form (means written down, recorded, represented in digital data or signals, or otherwise fixed in a material form)
· By / obo the traditional community

· Recognised as being derived from and characteristic of that community
	2
	· Written down, recorded, represented in digital data or signals, or otherwise reduced to a material form;
·  or is capable of substantiation from the collective memory of the relevant indigenous community.

· Indigenous work described as: a literary, artistic or musical work with an indigenous or traditional origin, including indigenous cultural expressions or knowledge which was created by persons who are or were members, currently or historically, of an indigenous community and which literary, artistic or musical work is regarded as part of the heritage of such indigenous community
	Clause 4 28B(2) (Copyright)



	Traditional work right
	· The right in and to a protected traditional work comprises the exclusive doing, or to authorise the doing of, any of the following acts in the Republic in relation to the work or a substantial part thereof:

reproducing ;publishing; performing it in public; broadcasting; transmitted in a diffusion service; making an adaption; 

· In regard to a copy of the work made without the authority of the copyright owner: selling or letting it for hire; importing it into the Republic; distributing it for purposes of trade; distributing it for any other purposes to such an extent that the owner of the right is prejudicially affected.


	3
	Copyright in a traditional work vests the exclusive right to do or
to authorise the doing of any of the following acts in the Republic: reproducing; reproducing the cinematograph film in which the traditional work is included; publishing; performing the traditional work in public; broadcasting; causing a communication to the public of the work, by wire or wireless
means; to include the traditional work in a cinematograph film, television broadcast or a sound recording; causing the cinematograph film in which the traditional work is included to be seen / heard in public; communicating the sound recording in which the traditional work is included to the public; letting, transmitted in a diffusion service; making a record embodying the sound recording; making an adaptation of the traditional work
Rights acquired by any person prior to the commencement of the Intellectual Property Laws Amendment Act, 2011 not affected – Royalties payable if used for profit.

+ Specific rights iro  musical works artistic works cinematograph films sound recordings
	Clause 4 28E 

(Copyright)

Clause 4 28E(2), 28H

(Copyright)

Clause 9 43F (Trademarks)

Clause 12 53F (Designs)

Clause 4 28H(1)

(Copyright)

	Traditional work right
	The traditional work right shall be infringed by any person, not being the owner of that right, who, without the licence of such owner, does or causes any other person to do, in the Republic, any act detailed in sub-section 1, if to his knowledge the work in relation to which the act is performed is a protected traditional work and his performance of the act in question was without the authority of the owner of the traditional work right
	3
	Chapter 2 – Copyright Act

(Includes action by owner / licensee / onus of proof / penalties / restricting importation)
	

	General exceptions from the protection of traditional works 


	- sections 12 and 14 of the Copyright Act applies (literary work or a musical work)

- section 15 of the Copyright Act applies (artistic work)

- performance of any act by a member of the originating community which is in accordance with the customs and traditional practice of that community.
	4.
	- 
Sections 12 – 19B of the Copyright Act applies in so far as they can be applied to a Traditional Work.

- 
If commercial value is less than a prescribed amount sections 28B(4), 28C and 28H do not apply

· An indigenous community is deemed to be a juristic person and thus owns the rights to the indigenous knowledge. Accordingly any member of the community may use the indigenous knowledge as per the proxy of that community
	Clause 4 28G

(Copyright)

Clause 9 43F (Trademarks)

Clause 12 53F (Designs)

Clause 4 28D

(Copyright)



	Duration of traditional work right


	The duration of the traditional work right shall, in the case of a published traditional work, be a period of 50 years from the date of its first publication, or the date on which the act came into operation, whichever is the later.

(2)  The duration of the traditional work right shall, in the case of an unpublished traditional work, be indefinite.


	5.
	-  derivative indigenous works: 50 years from the end of the year in which the work was first communicated to the public with the consent of the author or authors or the date of the death of the author or all authors concerned, whichever term expires last; and

-  an indigenous work in perpetuity.

-  If vesting in the State perpetual


	Clause 4 28F

(Copyright)

Clause 9 43E (Trademarks)
Clause 11 53E (Designs)


	Protection of performance of traditional work


	A performer’s performance of a traditional work shall be protected under the Performers Protection Act, and the definition of ‘literary and artistic works’ in section 1 of that Act shall be deemed to include a traditional work.
	6.
	Performance Protection Act applies to performance of a traditional work.
	Clause 2 8A

(PP Act)

	Lapsing of traditional work right


	The traditional work right shall lapse and cease to have any force or effect in the event that a person who is a member of the originating community pursues a claim of copyright infringement in respect of that work under the Copyright Act with the consent of the community proxy.

Retrospective operation and savings

- Applies to items that came into being before and after the commencement of this Act, provided that no act performed by any person prior to the commencement of this Act shall be an infringement of a traditional knowledge right. 

- If such an act continues, it shall not be an infringement as they continue to be carried out in the ordinary course in a bona fida manner. 

- No rights to sell, use or otherwise deal with articles forfeited under the laws relating to customs and excise, including any article forfeited by virtue of this Act, affected.

- The provisions of this Act shall not derogate from any rule of law relating to confidential or privileged information, unlawful competition or personality rights.


	7.

43
	Rights acquired by any person prior to the commencement of the Intellectual Property Laws Amendment Act, 2011 not affected – Royalties payable if used for profit.


	Clause 4 28E(2), 28H

(Copyright)



	
	The above study can similarly be applied to clauses 8 – 12 (Traditional Designs); 13-16 (trademarks)


	
	· 
	

	Effect on common law


	- For the purposes of the common law relating to passing-off and unlawful competition, a protected traditional mark shall be deemed to be well-known and to enjoy a repute amongst a substantial number of persons.
- The plaintiff must show that the defendant knew at the time of the commission of the act that is the subject matter of the claim that the protected traditional mark was  a protected traditional mark and that the act in question was committed without the authority of the owner.
	17.
	· Section 35 of the Trademarks Act provide for similar protection. No provision is made for onus, although the onus is according to common law and thus applicable.
	

	
	Register of Traditional Knowledge
· A number of provisions of the IPLAB are not as detailed in the PTK Bill. 

	18 - 32
	National Database
	Clause 4 28C (Copyright)

Clause 9 43D (Trademarks)

Clause 12 53C (Designs)

	
	National Council for Traditional Knowledge

· Less consultation is required when the Minister appoints members. 

	33 - 35 
	National Council for Indigenous Knowledge
	Clause 2 8C (Performers)

Clause 4 28L (Copyright)

Clause 9 43J (Trademarks)

Clause 12 53J (Designs)

	
	National Trust Fund For Traditional Knowledge
· The proceeds of all license fees paid in respect of the use of any item of the traditional knowledge shall be deposited in the Fund.
· After deduction of the prescribed administration fee, the Administrator shall pay the proceeds arising out of the use of a particular item of the traditional knowledge to the community proxy of the originating community in respect of that item of traditional knowledge within a reasonable period.


	36 - 

37

37 (2)

37 (3)


	National Trust Fund for Indigenous Knowledge

· (6) All income, including all royalties and benefits payable as provided for in (various acts) shall be National Trust monies and shall be paid into the respective sub-funds, to be applied for the benefit of indigenous communities:

Provided that the Minister may prescribe administration fees; fees relating to commercialisation, exploitation and training of indigenous communities; the frequency and manner in which payments shall be made to indigenous communities; and other matters.

· (8) Communities may establish their own entities to exploit  their IK and royalties are only payable to the Fund if the State is the owner.

· (9) A community may request the Fund to collect, manage and distribute income on its behalf.

State as owner:

- Only in prescribed circumstances: 

(a) the author (definition expanded to include “...the indigenous community from which the work originated and acquired its traditional character;”) cannot be determined;

(b) the author is an indigenous community which is no longer in

existence; or

(c) the authorship cannot be shared between more than one indigenous community claiming authorship, for whatever reason.

- To be administered for the benefit of the relevant indigenous communities, in the manner prescribed in section 28I (National Trust and Fund)
	Clause 4 28I (Copyright)

Clause 9 43G (Trademarks)

Clause 12 53G (Designs)

Clause 4 28D (Copyright)



	
	Standard Licence Fee

- Paid to the Fund in the prescribed manner.

- A standard  license fee is prescribed by the Minister;

- Payment must be accompanied by notice to the Fund and owner of the right;

- If paid, the act is deemed to be with the authority of the owner.


	39
	- A Community Protocol is filed with the Registrar for registration / notification purposes – indicating who is the representative, how to negotiate etc
- royalties must be negotiated with the Community and if not possible, institutions are identified to assist parties to reach an agreement


	Clause 4 28B(5), 28C(8) – (10), 28H(3) (Copyright) Clause 9 43B(6) and (7), 43D(6) Trademarks

Clause 12 53B (Designs)



	
	Ownership and transmission of traditional knowledge right

- Ownership of the traditional knowledge (including copyright and a design right) vests in a representative designated as the “community proxy”

- Ownership is not transmissible by assignment or operation of law.

- May be the subject of a license (written or oral), in whole or part and may be limited to a geographical area.

- Licenses are subject to a standard license fee 


	38.
	- An indigenous community is deemed to be a juristic person.
-  Copyright vests in the author (definition expanded to include “...the indigenous community from which the work originated and acquired its traditional character;”)

- Copyright can vest in the State but under very specific circumstances (see above)

- Copyright is not transmissible by assignment, testament, operation of law (may be transferred between representatives of the Community;

- Trademarks:  The proprietor is the National Trust under certain circumstances (similar to Copyright’s – see above) or the representative of the Community, or the Community itself. 

- Designs: The Indigenous Community can apply for registration of a design

- A person may be allowed to deal with indigenous works, subject to royalties being payable.
	Clause 4 28D, 28J(2) (Copyright)

Clause 9 43D(5), 43H(2) (Trademarks) 

Clause 12 53B(5), 53H (Designs)

Clause 4 28H (Copyright); Clause 9 43F (Trademarks)

Clause 12 53F (Designs)

	
	Action by owner traditional knowledge right for infringement

- Infringements are actionable for the following relief -

(a) an interdict, 

(b) delivery of any infringing article
(c) damages or standard licence fee payable
- State Agency may receive a delegation to claim

- Moneys claimed to be paid into fund
	40.
	Dealt with in principal acts / common law – applicable in so far as can be applied
	Clause 4 28G

(Copyright)

Clause 9 43F (Trademarks)

Clause 12 53F (Designs)



	
	Moral rights

- Acknowledged and infringement protected
	41.
	Dealt with in principal acts / common law – applicable in so far as can be applied
	Clause 4 28G

(Copyright)

Clause 9 43F (Trademarks)

Clause 12 53F (Designs)



	
	Restricting importation of companies

The provision of section 28 of the Copyright Act shall apply mutatis mutandis to traditional works and traditional designs as it applies to work protected by copyright and for the purposes of that section traditional works and traditional designs shall be deemed to be works protected by copyright.


	42.
	Copyright Act applicable.
	Clause 4 28G

(Copyright)

Clause 9 43F (Trademarks)

Clause 12 53F (Designs)



	
	Application of Act to foreign countries

- The Minister may by notice in the Government Gazette provide that any provision of this Act specified in the notice shall in the case of any country so specified apply to traditional knowledge emanating from a traditional community in that country as it applies to traditional knowledge emanating from a traditional community in the Republic.

- No notice shall be issued under this section in respect of a country which is not a party to a convention relating to traditional knowledge to which the Republic is also a party, unless the Minister is satisfied that, in respect of the class of traditional knowledge to which the notice relates, provision has been made, or will be made, under the laws of that country whereby adequate protection will be given to owners of traditional knowledge under this Act.


	44.
	International Agreements provided for
	Clause 4  28N; 9  43K; 1253K

	
	Regulations
	
	Regulations provided for
	


