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- Tuesday, 30 Octaber 2012

The Clhéi'rpersoh

Seiect Commlttee on Security &. Constzfutzonal Deveiopment
Honourable TMH Mofokeng
CAPE-TOWN
8000 .

Dear Hon. Mofokeng

NEGOTIATING MANDATE: TRABiTIONAL._-COU%R'FS BILL, B1-2012

Attached herewith please find negotiating mandate from the
Mpumalanga Provmmal Legislature,

| trust that the above shall be received in order.

Yours sincerely

SPEAKER: MPUMALANGA
PROVINCIAL LEGISLATURE
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"Narrie Of fﬁe B 3 'Trad;tlonal Courts B:ii s

iy ‘Number of the Bil: - "[81 2012]

| '_n:l. 26 October 2012 |

.Vote of the Leglsiature The F’ortfolro Commlttee on. Pubis__: Works Roads and

~ Transport; Commumty Safety, Secunty and: Liaison after. consedermg the Trad:t:onal e
Courts Bill, 2012 (‘the Bill"), confers on the permanent delegate. representlng the'_--
;Provunce of Mpumalanga in the NCOP, the’ mandate to negetzate on the Bill in
.eccordance with: the views of members of the Committee an ':{a%so taking into
acceunt the proposed amendments stated be!ow s :

The feliowmg comments and amendme """sjvere_ emphasised by minmittee: -

1. Short tttle of the BIE! i P : oo S
. The Bill:should be cel__E_ed the "Resteratlve JUStiCG and Reconcmation i mstead;_}f o
o of Traditsonal Courts ‘Billin_order to. include all parts of the South African
commumty This change would: make the Bill more encom_pessmg and also bring
it in line.with the objects of the Bill which advocate a tradi tienaf system that is

embedded on restoratfve justice and reconcullation

. Apphcatzen of the Bill TR : -

* The Bill should apply to all South Afﬂcans reetd:ng in rural and urban areas,
,regardtees of whether they do not fall within the jurisdiction of a traditional leader. ~
lt is beheved that ‘South Afrlcans who are resudzng in townships for mstance




' : ans of the__ pphcat!on__ if" o
: \e current restnctson wou!d constltute _deny g them access PR

:;3 Clause 4 Desagnatlon _nd tra Ining of t' _
: 'j‘a) The desngnataon of persons as tradmonal ers shou!d not be E:mated to klngs -
* : but shou!d be extended to any persons
: ay apposnt This coufd be any person who is regarded as '
good Jandrng ln'sthe commumty such asa pnest or_s' ooi pnncrpai

"__.pre31dmg oﬁ“ cers Thrs is important bec
,--;mstance be havmg 13 vdtages faiimg e
. caseit would not be practically- possrbfe-for one preendlng offrcer fo presrde over—f ,
. ___f__matters forall 13 va!lages.'--"-'—“' ST - CE

_-Lsr_tked to the above, | fact that most headmeﬂ/ women are elder!ybeople el
- most.of whom' are’ rfirterate and therefore they should be trasned to presrde over
~cases by means of oral. ‘examination ‘
o for therr Iearner drivers licences. Tralmn‘g shouid aise be extendecf fo offrcxais--f- '
Vappornted to serve m the tradltrenat courts e R

'._'='::E'Clause 6 Settieme_ o__f certain crammal dtsputes by i‘radltaonai court- i

that a Scheduie explammg offences that cennot be: hea__rd_by a tredltro‘_nal court
: -be mciuded m the BHE ; o

' __5__5.[ Clauseg Procedure oftradrtaonai court' e S o
a * _(2)(a) advocates for the respect of the human nghts of";.--_: =
{,‘women the- Commtttees view'is that such.a clause was broadiy drafted ‘and S
would '-Ehot -addres e chatlers"" =s"é—zncountered by rural women at the hands of -

some trad:tlona! ieaders In some'trad:tronai courts, the current practice is that
_'-men still contmue to treat women like perpetual minors or persons of inferior
K 'Estatus and women who are in moumang'iare also precluded from parﬂcrpetmg in
“the processes of traditional courts’ ~or-councils. Therefore, clause (2)a)(i)
" 'needs to be drafted in such a mannerthat ensures thet the rights of women are
. protected : ' R

b) Other vuinerabte groups such as- chridren the e!derly and the persons with
disabilities - should be treated zn a manner ‘that takes into eccount their
vulnerability and should not. be d;scrimlnated agamst For instance, children
appearmg before the tradltlenai court erther as a-complainant or accused should
‘be - assrsted by their parents or guardrans Interpreters and language

e'a' semor tradrtlonai leader may fer .
! In\hls or:her: ;unsdlct:on nsuchg

j'rs' the case when :!ilterate persons test.

; nust be: eXp icit and not create room for doubt, and it must. be clearly-::;;;-
. stated that tradlt:onel courts cannot hear rape ceses for instance: Itis proposed -




e persons wnth disabilities and thef' ged -'[ciause 9(2)(a)(u)]

B 'f:""{f-'_tradltional Ieadar may la'ter' Empose ahy pumshme

i _;;"should be deposrted into the account of the reievant tradrttonai ¢

S councﬂ

_,practtttoners and other assrstwe devnces should be mac_i ____:yg_i_game' td: aes'ist___f:

;The . prohzbataon of iegai representatron befor : lonal cour‘rs tncludmg
- .¢riminal. matters, is in d:rect conﬂlc' "w:thfg Censtztutaon As such, th:s provision::
s accused’ persons of thetr censti utional nght to be- represented by a

I;'BIH wouiﬁ be gooci for the country wathout ciause 9(3)(3)

"Alternatrveiy, should legal representatio “ba \prohlbnted in the f;na! draft of the

of,.thé tradltsonai court This. current‘

e the party subse uentEy appears o

_Wlth regard te clause 9(5)(3) E!: revenue col!ected by the trad;tlonai court =

8 "_;used to deveiop the communrty as well as assast ln the runnsng of the tradttionai .'

. ﬁCiause 10 Sanctrons &nd orders that may be rmpesed by traétttonai court

Clause 10(2)(!) of the Bill is too wide, and the manner-in- which it is “currently
drafted gives traditional courls unfettered drscretlon to empoee any ‘order that
they would deem fit. The above-mentroned clause prowdes that ‘a traditional
court may, in the case of both civil.and- criminal dtSputes make “any order that -
the tradrtronai coud may deem appropriate - and Whin‘! is consistent with the
- provisions of the Act” Most importantly, clause 10(2)(1) is not appealabie in

_Zterms of ciause 13 (1). Clause 10(2)(1) should therefore be deieted from the Bill o
ince i j_';aen to abuse by tradai;onai couﬂs bui s also ERRE

gat representatlve of their chorce 1t is: therefere the Comm;ttee S view that the--: :

nd if a. party falfs to appear before a - .

s he or she sees flt when: L

ounc;! and be




| :'unconstttutlona! as it depr:ves a party of his or her conststutional raght to appeal
: _or rewew m terms of sect;on 35(3)(0) of the Constetuteen

o 7 CIause 19 Transfer of cases

. clearly defined,

~ The jurisdiction of tradlt;onal courts versus the magastrates courts should be -
particularly the __process to be followed when l’[ comes o the
' : _.adlt:onat court toa magtstrate or small clalms

court Of_:pamcuia :
_sntuatson where a p: __y_'ralses a pctnt"that a ‘tradltionaf court iacks Junsdsctson to'_
hear his or her matter '

_.same way, and the 8:1! shouEd meke-_zzerews;en that tradltaonai courts may be
_ -_aiiowed to operate accordmg to thelr custom

b) :Resources and oversaght are essential in_ensuring that ‘traditional courts are
-capacitated  and developed into more funct -aﬁé" constitutionally  just
“institutions that truly d:spense restorative 3ust|ce whilst: semng the needs of their
“-communities. The f;nanc:ai |mphcatlons and resources that will be required for

the successfus :mpiementatlon Bill shoukd be ‘taken into account during the
'draftang of the B;H and its: regulatlons '
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CHA!RPERSON PORTFOLEO CQMM!TT&E ON PUBLIC WGRKS ROADS ANB :
TRANSPORT, COMMURNITY SAFETY, SECURF{Y ANE} LiAESON

_:po:‘tance the Bill should cleariy state whai happensin a - o







