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COMMENTS AND RESPONSE REPORT
	STAKEHOLDER
	COMMENT
	SUGGESTION
	DEA RESPONSE
	ACTION TAKEN

	CLAUSE 1 – DEFINITIONS

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE
	Definition of “environmental management inspector”
Definition of “environmental mineral resource inspector”
	This proposal is not supported as such inspectors should only be designated by the Department of Environmental Affairs
The definition for environmental mineral resource inspector is not supported as the competency of such inspectorate vests with the environmental management inspectors.
	The Bill will recognize the Minister of Mineral Resources as the competent authority with respect to mining activities on a mining area. This means that the Minister of Mineral Resources will issue environmental authorizations for those mining activities on a mining area. In this regard, it is also important that the Department of Mineral Resources should monitor compliance and enforce those environmental authorizations. The Bill therefore provides the Minister of Mineral Resources with a legal mandate to designate inspectors that will be responsible for monitoring compliance and enforcement within the Department of Mineral Resources. 
	No amendment.

	CHAMBER OF MINES
	Insertion of a definition of “environmental mineral resources inspector”. The insertion is supported as it will empower the officials of the Department of Mineral Resources to carry out the inspectorate functions provided that their role extends across all the environmental issues on a mine and that other environmental management inspectors do not have overlapping jurisdiction of other EMIs with environmental mineral resources inspectors. 
	Insertion in clause 6(a) of the Bill of a  section 31D (2B): 
“(2B) In cases contemplated in subsection (2A), only environmental mineral resources inspectors designated in terms of section (2A) shall be competent to exercise the inspectorate function”. 

Appointment of these inspectors should then oust the role of other EMIs on a prospecting/mining area. In cases where the competent authority is the Minister of Mineral Resources, only environmental mineral resources inspectors would be eligible to exercise the inspectorate function.
	Comment noted. The inspectors will be responsible for compliance monitoring and enforcement against environmental authorizations on a mining area.
	No amendment.

	AFRIFORUM


	The Environmental Management Inspector and Environmental Mineral Resources Inspector must both, although specialist areas, fall under the Department of Environmental Affairs. 

	
	The Bill will recognize the Minister of Mineral Resources as the competent authority with respect to mining activities on a mining area. This means that the Minister of Mineral Resources will issue environmental authorizations for those mining activities on a mining area. In this regard, it is also important that the Department of Mineral Resources should monitor compliance and enforce those environmental authorizations. The Bill therefore provides the Minister of Mineral Resources with a legal mandate to designate inspectors that will be responsible for monitoring compliance and enforcement within the Department of Mineral Resources. 
	No amendment.

	ESKOM
	There is grey area of responsibilities between Environmental Management Inspectors and Environmental Management Resources Inspectors (EMI/EMRI) as these are not clearly defined i.e. impacts arising from the mines, but affecting the nearby communities/ environment; noting that these are not confined within the boundaries of mines. They normally go way beyond that demarcation.
	
	The Bill defines both an environmental management inspector and an environmental mineral resources inspector. The former are designated by the Minister responsible for environmental affairs and the latter will be designated by the Minister of Mineral Resources.
	No amendment.

	CENTRE  for ENVIRONMENTAL RIGHTS– Ms Melissa Fourie
	The MPRDAA deleted from the MPRDA the definition of “financial provision”. Notwithstanding the insertion in NEMA of section 24P (Financial Provision for the remediation of environmental damage) by Act 62 of 2008, NEMA does not contain a definition of “financial provision”. 
We draw the committee’s attention to the fact that the MPRDA contained detailed regulations5 on the methods of financial provision and the quantum of financial provision, in regulations 53 and 54. Similar regulations need to be inserted into the new Environmental Impact Assessment Regulations (EIA Regulations), subject to certain revisions. 


	We would like to see an improved definition of “financial provision” in section 1 of NEMA (or potentially in regulations under NEMA), to the following effect: 

“the insurance, bank guarantee, trust fund or cash that applicants for or holders of a right, permit or environmental authorisation must provide in terms of section 24P guaranteeing the availability of sufficient funds to undertake the approved works programme, to undertake the approved environmental management programme, to undertake the rehabilitation of the impacts of the prospecting, mining, reclamation, reconnaissance and exploration activities, including the pumping and treatment of extraneous water, to undertake decommissioning and closure of the operation, and to undertake remediation of latent and/or residual environmental impacts which become known in the future.” 
	Proposal accepted.
	Revise clause 1 and insert a definition of financial provision as suggested.

	CLAUSE 2 – MANAGEMENT AND CONTROL OF RESIDUE STOCKPILES AND DEPOSITS

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE
	Amendment of section 24(5)(b)(vi)

	The Minister for Environmental Affairs should remain the Minister capable of making regulations for the management and control of residue stockpiles. It is not in the best interest of environmental management to transfer decision making competencies in terms of NEMA to the Minister responsible for Mineral Resources.
	The Minister responsible for environmental affairs is responsible for developing regulations on the management and control of residue stockpiles and deposits. These regulations will be developed under the National Environmental Management: Waste Act, 2008.
	No amendment.

	CLAUSE 3 – IDENTIFICATION OF COMPETENT AUTHORITIES

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE
	Amendment of section 24C of the NEMA
A “mining area” is defined very broadly in terms of the Mineral and Petroleum Resources Development Act 28 of 2002 as well as in subsequent proposed amendments. Given the present proposed legislative regime, as set out under the ‘General Comment’ above, the Minister for Mineral Resources is expected to become the competent authority to grant environmental authorisations in respect of mining activities shortly. 


The proposed amendment to section 24C(2A) merely refers to “in the area for which the right has been applied for”, which is equally as broad as the definition of mining area. 
	This amendment is too broad and given the initial intention to limit the period that the Minister for Mineral Resources would be mandated to grant environmental authorisations, this amendment is not supported.
	In order to facilitate an integrated approach to prospecting, mining, exploration or production activities, the Department of Environmental Affairs (DEA) and the then Department of Minerals and Energy (now Department of Mineral Resources) entered into discussions and, during 2008 agreed on “One Environmental System” for the country, which in essence means that all environmental related activities would be regulated through one system which is NEMA. The agreement translated into the amendment of NEMA and MPRDA.  The amendment, amongst others, empower the Minister of Mineral Resources to implement environmental matters in terms of NEMA in so far as it relates to prospecting, mining, exploration, production or related activities on a prospecting, mining, exploration or production area. In this regard, the Bill provides amendments for further alignment with respect to the One Environmental System for the country. 
The intention of this clause 3(a) is to confine the area of responsibility for the Minister of Mineral Resources only to the area for which the mining right has been applied for, in order to ensure that other activities that are not related to the mining area does not become the competency of the Minister of Mineral Resources. 
	No amendment. 

	CENTRE for ENVIRONMENTAL RIGHTS – Melissa Fourie 
	The proposed amendment to this clause is a good illustration of the concerns that civil society organisations hold about the DMR’s capacity and expertise to implement NEMA described above.  
In the Explanatory Memorandum, it is explained that the DMR will now be considering the environmental impacts of powerlines “directly related to the mine”; this opens the door for the DMR to be responsible for authorising a vast number of listed activities in relation to which the DMR holds zero expertise, like underground fuel storage, roads and – potentially – a power station directly associated with a mine. These are listed activities the consideration of which requires specialised expertise. It is our submission that environmental authorities who have been considering these applications for more than a decade are better placed to continue doing so, rather than duplicating this capacity in the DMR – and that is assuming that the DMR is in fact able to develop this capacity in the first place. 
	
	See response above.
	No amendment.

	CHAMBER OF MINES
	Prospecting, mining, exploration and production are national, not provincial, competences in terms of the Constitution of the Republic of South Africa, 1996, so that the proposed identification of the MEC as a competent authority for those operations is unconstitutional.
	Clause 3(b) be amended to delete the proposed s24C(3)(c);

Amendments should be included in the Bill to clearly reflect that the MEC would not be a competent authority in cases where the Competent Authority is the Minister of Mineral Resources.
	The intention of this clause is to confine the area of responsibility for the Minister of Mineral Resources only to the area for which the mining right has been applied for, in order to ensure that other activities that are not related to the mining area does not become the competency of the Minister of Mineral Resources. 
	No amendment.

	TREASURE KAROO ACTION GROUP
	The mandate of the Department of Minerals relates to mining operations, not environmental protection, where the Department of Environmental Affairs’ mandate relates directly to sustainable development and environmental protection. In addition to the Department of Environmental Affairs’ mandate being aligned to dealing with environmental matters, this department is also better suited in terms of its capacity, knowledge and experience in environmental matters (including EIA’s) than the Department of Mineral Resources. 
	The Department of Environmental Affairs is much better suited to take care of the environmental applications related to mining applications. 
	In order to facilitate an integrated approach to prospecting, mining, exploration or production activities, the Department of Environmental Affairs (DEA) and the then Department of Minerals and Energy (now Department of Mineral Resources) entered into discussions and, during 2008 agreed on “One Environmental System” for the country, which in essence means that all environmental related activities would be regulated through one system which is NEMA. The agreement translated into the amendment of NEMA and MPRDA.  The amendment, amongst others, empower the Minister of Mineral Resources to implement environmental matters in terms of NEMA in so far as it relates to prospecting, mining, exploration, production or related activities on a prospecting, mining, exploration or production area. In this regard, the Bill provides amendments for further alignment with respect to the One Environmental System for the country. 
	No amendment.

	AFRIFORUM
	The Environmental Authorisation process must remain with the Department of Environmental Affairs to avoid a monopoly forming in those departments who are chasing economic development like the Department of Mineral Resources.
	
	See response above.
	No amendment.

	ESKOM 
	Eskom has a concern over the interpretation of the proposed amendment to section 24C and would thus require that this be explicit in terms of its intent and application.
1. It is unclear who the competent authority will be in the case of associated activities that are linked to the mining activities but traverse land beyond the footprint of the mine as applied for, particularly in the case where the mining house is not the entity carrying out the activity.  For example in the case of a power line that is built directly related to a mine such as the supply of electricity to that mine, our assumption is that the proposed amendment of section 24C of the National Environmental Management Act will be that the Minister of Mineral Resources will be the competent authority for that portion of the power line directly related to the mine – that is linked to the footprint of the mine as applied for.  It is unclear who would be the competent authority for the remainder of the power line over land beyond the footprint of the mine or whether the amendment intends that two competent authorities will have jurisdiction over the same activity.
2. Clarity is also required is in instances when there are mining related activities, such as a borrow pit, that is part of a greater development such as that of construction of a power line or power station.  In such cases who would be the competent authority or would two application be required?  How would cumulative impact be assessed?
3. It is unclear as to whether a project that is a combination of mining and non-mining activities (such as Eskom’s Underground Coal Gasification research facility) is classified as either “mining or non-mining” activity as the primary purpose of the activity is to generate electricity but includes weaning of a mineral as the source of energy.
4. Similarly, Borrow pits are deemed to require licenses under Department of Mineral Resources whilst the access road would require an Environmental Impact Assessment authorisation (EIA) approval from the Department of Environmental Affairs. Would the applicant be expected to complete separate Environmental Impact Assessment authorization applications for the both the borrow pit and road for the two authorities?
5. Some activities listed under NEMA also amount to mining and are covered by both NEMA and the MPRDA, for example, mining of sand from a river bed.  It is unclear whether such an activity falls under the competence of the Minister of Environmental Affairs or only under the MPRDA and therefore the Minister of Mineral Resources.  Would the fact that the activity is covered by both Acts lead to an onerous position of obtaining two environmental authorization from both competent authorities?
	Transitional arrangements for existing mining, prospecting, exploration works under existing Environmental Impact Assessment authorisation, in so far as it relates to new or additional listed activities on what is supposed to be a mining footprint needs to be provided, for example,  who will approve the changes – Department of Environmental Affairs or Department of Mineral Resources?
Clause 3(b) – subsection (3) proposes to delete the word “and” between “Minister of Mineral Resources” and “MEC” and replace it with “or”. The section is about an agreement for another authority to have the power to administer certain activities. It will not be possible for either the Minister of Mineral Resources or the MEC to have an agreement by him/herself. As such, the word “and” is vital and must be retained. We propose that the suggested amendment to insert the word “or” be deleted.  
	The trigger for mining activities as is currently stated in clause 3(a) is a listed or specified activity relating to prospecting, mining, reconnaissance, exploration or production in the area for which the right has been applied for. In these instances, the Minister of Mineral Resources will be the competent authority.

With respect to existing mining related activities, the listed mining activities in the EIA Listing Notices have not yet come into operation, and are currently regulated under the MPRDA. 
	No amendment.

	CLAUSE 4 – CONSULTATION WITH STATE DEPARTMENTS ON EIA APPLICATIONS

	CENTRE for ENVIRONMENTAL RIGHTS – Mellisa Fourie 
	The explanation provided for this proposed amendment in the Explanatory Memorandum – “to bring section 24O(3) in line with the provisions of the Promotion of Administrative Justice Act” is not persuasive. PAJA provides for a minimum period – that is clearly not a good reason to reduce all existing consultation periods in legislation. The length of consultation periods should be tailored to the subject matter of the consultation.

The Department will be well aware that state departments already have great difficulty meeting the 40 day consultation deadline. Smaller agencies that hold invaluable biodiversity information, like the provincial parks agencies, are flooded with development applications, including applications for prospecting and mining, and already struggle to provide meaningful comment within the 40 day period with existing human and other resources.  
	This amendment is opposed.
	The timeframes regarding the environmental impact assessment process with respect to mining activities on a mining area has been revised and agreed to by the Department. This means that consultation period with State departments must conform to minimum PAJA requirements.
	No amendment.

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE
	It is unclear why the time period within which State departments consulted must comment was reduced from 40 to 30 days.
	The current commenting period of 40 days should be retained for State departments.
	See response above.
	No amendment.

	ESKOM 
	The amendment of section 24O of National Environmental Management Act changes the consultation period of 40 days between state departments to 30 days so as to align to the Promotion of Administrative Justice Act, 3 of 2000 is supported.
	
	Comment noted.
	No amendment.

	CLAUSES 5 – DESIGNATION OF ENVIRONMENTAL MINERAL RESOURCE INSPECTORS BY MINISTER OF MINERAL RESOURCES

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE
	Insertion of section 31BB in the NEMA
Considering the ‘General Comment’ above, the proposed amendment is opposed. Environmental enforcement and compliance should remain a function of those designated with such competence within the Department of Environmental Affairs. 

This ensures impartiality and cohesive enforcement of environmental compliance if one department is tasked with this function as opposed to fractured governance of this function. 
	
	The Bill will recognize the Minister of Mineral Resources as the competent authority with respect to mining activities on a mining area. This means that the Minister of Mineral Resources will issue environmental authorizations for those mining activities on a mining area. In this regard, it is also important that the Department of Mineral Resources should monitor compliance and enforce those environmental authorizations. The Bill therefore provides the Minister of Mineral Resources with a legal mandate to designate inspectors that will be responsible for monitoring compliance and enforcement within the Department of Mineral Resources. 
	No amendment.

	CENTRE for ENVIRONMENTAL RIGHTS – Ms Melissa Fourie 
	We have set out above our reservations about handing the functions of compliance monitoring and enforcement to the DMR. 
Having said that, on the basis that this proposal will proceed, we encourage and support the full integration of compliance and enforcement officials in both the DMR and the Department of Water Affairs (DWA) into the Environmental Management Inspectorate. We believe that much can be gained by these two departments from the extensive work undertaken and experience gained by the Inspectorate, which will directly contribute to greater realisation of environmental rights. We call on the Portfolio Committee to continue asserting pressure on the DMR and DWA for such integration, starting with the publication of an integrated National Environmental Compliance and Enforcement Report. 
	Finally, while this is not currently proposed, we also want to make it clear that there should be no statutory bar to non-DMR EMIs exercising their mandate under NEMA in relation to mining areas. This is important for two reasons:
1.  In many cases, mining, water and other environmental violations are closely connected, and it is not in the interest of integrated environmental management to tie the hands of an EMI who is pursuing a violator because an investigation has broadened to cover illegal activities on a mining area. Cooperation and conflicts can be managed through agreements between the departments. 

2.  EMIs can provide invaluable additional support to Environmental Mineral Resources Inspectors, particularly in the early period of implementation, and so cooperation should be encouraged by the legislature. 
	Comments noted.
	No amendment.

	CLAUSE 6 – ENVIRONMENTAL MINERAL RESOURCE INSPECTORS MANDATE

	CENTRE for ENVIRONMENTAL RIGHTS – Ms Melissa Fourie
	Having said that, on the basis that this proposal will proceed, we encourage and support the full integration of compliance and enforcement officials in both the DMR and the Department of Water Affairs (DWA) into the Environmental Management Inspectorate. We believe that much can be gained by these two departments from the extensive work undertaken and experience gained by the Inspectorate, which will directly contribute to greater realisation of environmental rights. We call on the Portfolio Committee to continue asserting pressure on the DMR and DWA for such integration, starting with the publication of an integrated National Environmental Compliance and Enforcement Report.
	With regard to the particular amendment in clause 6, we are concerned about the phrase “which are implemented by the Minister of Mineral Resources” in the proposed section 31D(2A) – we would prefer “in respect of which powers are conferred on the Minister of Mineral Resources”. In other words, those provisions must link to the statutory mandate rather than the factual question of whether provisions have been implemented by the Minister of Mineral Resources (or the DMR). 
	Proposal accepted. 
	Revise clause 6(a) as suggested.

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE 
	Section 31D of the NEMA 

This provision serves its purpose in so far as it relates to the interim position for the competent authority to determine environmental authorisations in respect of mining activities. 

Considering the ‘General Comment’ above, if sections 13 and 14 of the National Environmental Management Amendment Act are however deleted as proposed, the proposed amendment of section 31D of the NEMA is opposed as it serves to confer powers on the Minister for Mineral Resources that should vest in the Minister of Environmental Affairs.
	
	The Bill will recognize the Minister of Mineral Resources as the competent authority with respect to mining activities on a mining area. This means that the Minister of Mineral Resources will issue environmental authorizations for those mining activities on a mining area. In this regard, it is also important that the Department of Mineral Resources should monitor compliance and enforce those environmental authorizations. The Bill therefore provides the Minister of Mineral Resources with a legal mandate to designate inspectors that will be responsible for monitoring compliance and enforcement within the Department of Mineral Resources. 
	No amendment.

	CHAMBER OF MINES
	Appointment of these inspectors should then oust the role of other EMIs on a prospecting/mining area. In cases where the competent authority is the Minister of Mineral Resources, only environmental mineral resources inspectors would be eligible to exercise the inspectorate function.
	Insertion in clause 6(a) of the Bill of a  section 31D (2B): 
“(2B) In cases contemplated in subsection (2A), only environmental mineral resources inspectors designated in terms of section (2A) shall be competent to exercise the inspectorate function”.
	The environmental mineral resources inspectors will only be responsible for the environmental management compliance monitoring and enforcement on a mining area.
	No amendment.

	ESKOM
	There is a grey area of responsibility between Environmental Management Inspectors and Environmental Management Resources Inspectors as these are not clearly defined. The manner in which the amendment is drafted creates uncertainty as to whether each inspectorate has its demarcated area of responsibility in monitoring compliance. The section is confusing and will lead to difference of interpretation as to which inspectorate has which powers when the public considers whether to cooperate with them within their mandates. The section seems to grant the same powers both Environmental Management Inspectors and Environmental Management Resources Inspectors. Further, there is no clarity on the boundaries of responsibilities relating to impacts arising from the mines, but affecting the nearby communities or the environment outside the mines. The impacts, if they materialise, are not confined within the boundaries of mines. They normally go way beyond that boundary. 
	
	The environmental mineral resources inspectors will only be responsible for the environmental management compliance monitoring and enforcement on a mining area. The DEA and DMR will have cooperation and joint inspections on some initiatives.
	No amendment.

	CLAUSE  7 – APPEALS

	CENTRE for ENVIRONMENTAL RIGHTS – Ms Melissa Fourie
	We support this amendment to section 43.  We use this opportunity to raise two concerns with the Department and the Committee regarding appeals against environmental authorizations issued by the Minister of Mineral Resources or her delegate. 
1. The presentation to the joint sitting of the Portfolio Committees on 11 September 2013 contains two flowcharts indicating the integrated timeframes for the different licence applications applicable to mining. In that timetable, it suggests that appeals against environmental 
authorizations must be finalised before the associated prospecting or mining right may be issued – it describes the appeal on an environmental authorisation decision as a “prerequisite”.  Section 38A(2) of the MPRDAA provides that “an environmental authorisation issued by the Minister [of Mineral Resources] shall be a condition prior to the issuing of a permit or the granting of a right in terms of [the MPRDA]”.  Section 96 of the MPRDA as proposed to be amended by the MPRDA Amendment Bill provides that an appeal against a decision that “relates to environmental matters and issues incidental thereto” “will be facilitated in terms of [NEMA]”.  Section 96(2)(a) of the MPRDA Amendment Bill provides that an appeal under subsection 1 does not suspend the administrative decision, unless it is suspended by the Minister.  
Section 96(2A) of the MPRDA Amendment Bill provides that “[a]ny pending administrative decision in terms of this Act which, in the opinion of the Minister may affect the outcome of an appeal in terms of subsection (1), must be suspended pending the finalisation of the appeal”. Any pending administrative decision” presumably refers to a decision to issue a right under the MPRDA.  Section 43(1A) of NEMA provides that any person may appeal to the Minister of Environmental Affairs against a decision taken by the Minister of Mineral Resources in respect of an EMPR or environmental authorisation”. Section 43(7) provides that “an appeal under this section does not suspend an environmental authorisation or exemption, or any provisions or conditions attached thereto, or any directive, unless the Minister… directs otherwise”. 
Given the potential environmental damage to be caused through mining activities, the suspension provisions in both acts are exceptionally important and give effect to the precautionary principle, amongst others. The discretionary suspension provisions described above are extremely confusing and allow for untold environmental damage to be done while appeals are finalised. Far better protection would be provided by an automatic suspension which may be lifted by the Minister on petition by an appeal respondent, as is the case under the National Water Act, 1998. 

2. The Draft National Appeal Regulations presented to the Portfolio Committees on 11 September 2013 requires notice of intention to appeal to be lodged within 5 days “that the decision has been issued” [sic] (draft regulation 5(1)). This notice must even include “a short summary of the issues that will be raised during the appeal process”, and “new information that will be raised in the appeal submission, which must be attached to this document”. 

With respect, meeting these extremely short timeframes is only possible if (a) the affected party knows about the decision, and (b) has the resources or access to resources, and in many instances access to legal advice, required to do this. Even the appeal provision in the MPRDA Amendment Bill (clause 68) refers to appeal within the prescribed period “of becoming aware of such administrative decision”; the MPRDA Regulations refer to “30 days after he or she has become aware of or should reasonably have become aware of the administrative decision concerned”.
Although these draft regulations are not before the Committee (as far as we are aware), we record that such proposed regulations – and the potential refusal to accept an appeal that does not meet these requirements – fall foul of the requirements of administrative justice. 
	
	Comment accepted.
	Revise section 43(7) to address concern.

	CHAMBER OF MINES 
	The Minister of Mineral Resources will presumably, as she has in terms of the MPRDA, delegate in terms of s42B of NEMA her functions in terms of NEMA to officials in the Department of Mineral Resources;
If the above proposals proceed, a step would be missing in that there would be no appeals from the delegates of the Minister of Mineral Resources in terms of NEMA to the Minister of Mineral Resources; both in the draft NEM Amendment Bill, 2013 and in the MPRD Amendment Bill, 2013, there is a step missing, namely that there should remain an appeal from the delegates of the Minister of Mineral Resources to the Minister of Mineral Resources, and only thereafter from the appeal decision of the Minister of Mineral Resources (or from the initial decision if the decision was initially taken by the Minister of Mineral Resources);
It is unsound both in legal principle and constitutionally, to provide for an internal appeal from one Minister (Mineral Resources) to another Minister (Environmental Affairs), since they are of equal rank, as much as it would be unsound for an appeal to lie against a single High Court judge to another single High Court judge, and in any event, such proposal ignores the balancing which is provided for in s24(b)(iii) of the Constitution of the Republic of South Africa, 1996 being not only to “secure ecologically sustainable development and use of natural resources” but to do so “while promoting justifiable economic and social development”, and which latter constitutional requirement is the preserve of the Minister of Mineral Resources and not of the Minister of Water and Environmental Affairs, and in which regard leading senior counsel is of the view that:

o it offends against the fundamental assumption of administrative appeals from an inferior functionary to a superior functionary based on a hierarchy of powers; 

o s43(1A) of NEMA and s96(1)(b) of the MPRDA conflict with each other;

o the effect of a further appeal from the Minister of Mineral Resources to the Minister of Water and Environmental Affairs delays the right of the aggrieved person to approach the Court and which may well therefore infringe the right of access to Courts in s34 of the Constitution. 
	Clause 7 not proceed so that s43(1B) of NEMA which provides for appeals from the delegates of the Minister of Mineral Resources in terms of NEMA to the Minister of Mineral Resources, be retained.
	In terms of the 2008 agreement the Minister of Water and Environmental Affairs will be the appeal authority against a decision taken by the Minister of Mineral Resources regarding  environmental matters in terms of NEMA in so far as it relates to prospecting, mining, exploration, production or related activities on a prospecting, mining, exploration or production area.  During, 2012, the Departments of Environmental Affairs and Mineral Resources discussed and agreed that there were no “in process appeals”. Therefore, an aggrieved person against an administrative decision to grant or reject an application for environmental authorisation may appeal in terms of section 43(1A) of NEMA.
	No amendment.

	AFRIFORUM 
	We agree that appeals be dealt with by the Department of Environmental Affairs. The Department of Environmental Affairs must also be the authority in charge of Environmental Authorisations and EMP’s to ensure sustainable development and informed decision making. 
	
	Comment noted.
	No amendment.

	ESKOM 
	It appears that appeals against the decisions made by the Minister of Mineral Resources lies with the Minister of Environmental Affairs. It is possible that the decisions may be made by officials in the Department of Mineral Resources and their Minister would not hear appeals against their decisions. Is it really the intention of the amendment to give appeal powers to the Minister of Environmental Affairs?
	
	In terms of the 2008 agreement the Minister of Water and Environmental Affairs will be the appeal authority against a decision taken by the Minister of Mineral Resources regarding  environmental matters in terms of NEMA in so far as it relates to prospecting, mining, exploration, production or related activities on a prospecting, mining, exploration or production area. 
	No amendment.

	CLAUSE 8 – DEFINITIONS OF RESIDUE DEPOSIT AND STOCK PILE

	ASSOCIATION OF CEMENTITIOUS MATERIAL PRODUCERS 

	The definition of “residue deposits and stockpiles” under NEMA has been deleted from NEMA and included under NEMWA.

The consequence of this is that residues and stockpiles may be classified as waste or by product as per definitions included in the Waste Act.


	1. Waste and by product definitions must be amended to ensure appropriate beneficiation strategies and optimal efficient utilization of resources.

2. Clear protocols are developed to improve understanding of the definitions of waste and by products.

3. The management of “residue deposits and stockpiles” may require a different approach to waste and due consideration be given thereto.

4. NEMWA be amended to include end of waste status protocol so as to support various beneficiation and other strategies for those stockpiles and residues defined as waste.  
	The intention of this clause is to ensure that the management and control of residue stockpiles and deposits are properly regulated under the National Environmental Management: Waste Act, 2008. The Waste Act is also being reviewed and amended to provide clarity on the definitions of “waste” and “by-product”.
	No amendment.

	CENTRE for ENVIRONMENTAL RIGHTS

	We support the inclusion of residue deposits and stockpiles under the Waste Act. 
For all the reasons described above, we are not in favour of conferring powers under NEMWA to the Minister of Mineral Resources (and the DMR). The DMR does not have the incentive to exercise this mandate, nor does it have the required expertise for and experience in waste matters or adequate capacity or skills for monitoring compliance and enforcing compliance with NEMWA. The millions of hectares of unmanaged tailings dams and mine dumps in and around Gauteng, from which toxic dust blows and polluted water flows, should be enough evidence to support our opposition.
Conferring these powers on the Minister of Mineral Resources may therefore fall foul of the Constitution.
	
	Comment noted. The Minister of Mineral Resources will be the licensing authority for waste management activities involving residue stockpiles and deposits on a mining area.  Currently, residue stockpile and deposits regulated under the MPRDA are not managed or control by DEA. This amendment will ensure that the regulations developed by DEA are implemented by DMR in the management and control of the residue deposits and stock piles. 
	No amendment.

	CHAMBER OF MINES
	Residue deposits and stockpiles do not occur in isolation, they are integral to a particular operation of a mining right holder so that they are more appropriately managed in a manner integral to the operation and in terms of the MPRDA hence the management is encapsulated into the EMP, Closure And Rehabilitation Plan of the mine itself;

Residue deposits and stockpiles are not waste materials as they have potential value for recovery of minerals and thus cannot be subjected to the waste licensing and regulatory regime. The management of these is dealt with and encapsulated in the mines’ EMPs. Hence, this will constitute a duplication of requirements.
	Environmental authorisation of operations in residue stockpiles and residue deposits be dealt with as part of the prospecting, mining, exploration and production operation itself and hence be dealt with by way of one single environmental authorisation in terms of NEMA, and not require a separate and additional waste authorisation in terms of the Waste Act;
Accordingly, all the above clauses be deleted in favour of retention of the existing provisions in the MPRDA, NEMA, and the Waste Act, in terms whereof environmental authorisation for the whole of prospecting, mining, exploration or production operation, including residue operations in residue stockpiles and residue deposits, be dealt with by way of one single environmental authorisation in terms of NEMA, so that clause 9 in terms whereof s4(1)(b) of the Waste Act whereby the Waste Act does not apply to residue deposits and residue stockpiles, not proceed, and that all the clauses in the Bill be consequentially amended to preserve the existing situation whereby residue stockpiles and residue deposits will be governed by NEMA (read with s38a of the MPRDA) and not by the Waste Act.
	The intention of this clause is to ensure that the management and control of residue stockpiles and deposits are properly regulated under the National Environmental Management: Waste Act, 2008. 
	No amendment.

	CLAUSE 10 – LICENSING AUTHORITY FOR WASTE ACTIVITIES INVOLVING RESIDUE DEPOSITS AND STOCK PILE

	ESKOM 
	While the Minister of Mineral Resources will now approve waste activities relating to residue deposits and residue stockpiles, it is unclear whether the Minister will also approve other waste activities relating to mining operations.  Would waste activities be regarded as associated activities that are dealt with in an integrated manner together with the application for the whole operation under NEMA?  There is potential for this to result in multiple waste licences from different authorities and may be onerous, e.g. waste licence for residue and stockpiles from the Mineral Resources and for general and hazardous waste from Environmental Affairs.  How will cumulative impacts of a mining operation be assessed under these circumstances?
	
	The Minister of Mineral Resources will be responsible for waste management activities related to the mining activity on a mining area. Further amendments on NEMWA address this concern.
	No amendment.

	CLAUSE 11 – REGULATIONS ON THE MANAGEMENT AND CONTROL OF RESIDUE DEPOSIT AND STOCK PILES

	ASSOCIATION OF CEMENTITIOUS MATERIAL PRODUCERS


	The insertion of “(iA) under section 69 of the Waste Act of “the management and control of residue stock piles and deposits on a prospecting, mining, exploration and productive area"(previously under section 24(5)(b)(vi) of NEMA) will provide the Minister of Water and Environmental Affairs with a legal mandate to develop regulations on the management and control of residue stock piles and deposits on a mining area.
	It is recommended that the relevant regulations be identified urgently so as to facilitate a common understanding between the different authorities and industry as well. Many of the residue and stockpiles could be used as raw materials by various sectors and it is important that there be no unintended consequences in terms of supply chain downstream.
	Comment noted. The regulations will be consulted with the relevant stakeholders.
	No amendment.

	CENTRE for ENVIRONMENTAL RIGHTS
	 Having said that, on the basis that this proposal will proceed, we support the proposed clause 11 which empowers the Minister of Environmental Affairs to issue regulations on the “management and control of residue stock piles and deposits…” We hope that these regulations will improve and tighten the existing regulation 73 of the MPRDA Regulations.
	
	Comment noted.
	No amendment.

	ESKOM
	We are not in agreement with CLAUSE 8-11 pertaining deposits and stockpile residues; where certain powers are shared by different authorities, as a client it creates an administration burden as you will have to deal with different authorities. We will prefer that all issues relating to Environmental Management are dealt with by one Department.
	
	Comment noted. The intention of this clause is to ensure that the regulations developed by DEA are implemented by DMR in the management and control of the residue deposits and stock piles. 
	No amendment.

	CLAUSE 12 – TRANSITIONAL ARRANGEMENT REGARDING APPEALS

	ESKOM


	There is confusion between departments, whereby one is authorising (Department of Mineral Resources) and then when it comes to appealing the authorisation another department (Department of Environmental Affairs/Department of Water Affairs) is consulted to handle the appeal. 
	
	In 2008, it was agreed that the Minister responsible for environmental affairs will be the appeal authority on environmental authorizations on a mining area. The intention of this clause is to provide for a process to deal with pending appeals lodged under the MPRDA and future appeals regarding environmental management programmes.  
	No amendment.

	CHAMBER OF MINES
	Clause 12 be amplified to provide for repeal of s43(1A) of NEMA (which provides for appeals from the Minister of Mineral Resources to the Minister of Water and Environmental Affairs) and for consequential amendments to clause 12 where such concept is contained (in regard to which the Chamber has requested a similar deletion of the proposed new s96(1)(b) of the MPRDA in the MPRDA Amendment Bill, 2013, or to provide for appeals from the Minister of Mineral Resources to a higher authority such as the Deputy President); 
	Clause 12 insofar as it relates to s12(6) of the Waste Act be amended to refer additionally to environmental management plans, and to amendments of, and amended, environmental management programmes and environmental management plans, and to refer to s96(1)(a) of the MPRDA;

Clause 12 insofar as it relates to s12 (7) of the Waste Act (insofar as it is retained notwithstanding the above comments about appeals from the Minister of Mineral Resources to the Minister of Water and Environmental Affairs) be amended to refer additionally to environmental management plans, and to amendments of, and amended, environmental management programmes, environmental management plans, or environmental authorisations.
	In 2008, it was agreed that the Minister responsible for environmental affairs will be the appeal authority on environmental authorizations and EMPs on a mining area. 

However, the Bill will be amended to provide for the amendment on EMPs. 
	Revise clause 12 to insert a new subsection (8), to provide for the amendment of EMPs after the commencement of the Bill.

	CLAUSE 13 – REPEAL OF SECTION 13 OF ACT 62 OF 2008 (TRANSFER OF ENVIRONMENTAL MATTERS IN SO FAR AS IT RELATES TO MINING)

	CENTRE for ENVIRONMENTAL RIGHTS
	Section 13 of the National Environmental Management Amendment Act, 62 of 2008
	The proposed amendment is strongly opposed as it would result in the Minister of Mineral Resources processing authorisations for prospecting and mining rights as well as mandating that same Minister to evaluate the environmental impacts in respect of the very activities for which he/she has issued a license. In this regard we reiterate our “General Comment” above. The repeal of Section 13 of the National Environmental Management Amendment Act, 62 of 2008, deletes the provisions allowing the competency to issue environmental authorisations in respect of prospecting, mining, exploration and production related activities (mining activities) to revert back to the environmental authorities. This will mean that the Department of Mineral Resources retains the decision-making authority to issue environmental authorisations for mining activities.

This is a gross conflict of interests and it will almost certainly lead to numerous decisions being reviewed owing to the perception of bias, which such position creates.

It is important to note that an application for environmental authorisation is not a hindrance to development or an obstruction to job creation but rather a means to ensure the constitutional duty to secure an ecologically sustainable future for all South Africans is fulfilled and the means to achieve this aim is to ensure that all appropriate checks and balances are met.
	In order to facilitate an integrated approach to prospecting, mining, exploration or production activities, the Department of Environmental Affairs (DEA) and the then Department of Minerals and Energy (now Department of Mineral Resources) entered into discussions and, during 2008 agreed on “One Environmental System” for the country, which in essence means that all environmental related activities would be regulated through one system which is NEMA. The agreement translated into the amendment of NEMA and MPRDA.  The amendment, amongst others, empower the Minister of Mineral Resources to implement environmental matters in terms of NEMA in so far as it relates to prospecting, mining, exploration, production or related activities on a prospecting, mining, exploration or production area. In this regard, the Bill provides amendments for further alignment with respect to the One Environmental System for the country. 
	No amendment.

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE 
	The proposed amendment is strongly opposed as it would result in the Minister of Mineral Resources processing authorisations for prospecting and mining rights as well as mandating that same Minister to evaluate the environmental impacts in respect of the very activities for which he/she has issued a licence. In this regard, we reiterate our General Comment above. The repeal of section 13 of the National Environmental Management Act, 62 of 2008, deletes the provisions allowing the competency to issue environmental authorizations in respect of prospecting, mining, exploration and production related activities (mining activities) to revert back to the environmental authorities. This will mean that the Department of Mineral Resources retains the decision-making authority to issue environmental authorizations for mining activities.

This is a gross conflict of interests and it will almost certainly lead to numerous decisions being reviewed owing to the perception of bias, which such position creates.

It is important to note that an application for environmental authorisation is not a hindrance to development or an obstruction to job creation but rather a means to ensure the constitutional duty to secure an ecologically sustainable future for all South Africans is fulfilled and the means to achieve this aim is to ensure that all appropriate checks and balances are met.  
	Section 13 of the National Environmental Management Act, 62 of 2008 must be retained and should not be repealed.
	See response above.
	No amendment.

	CLAUSE 14 – REPEAL OF SCHEDULE TO ACT 62 OF 2008

	PROVINCIAL GOVERNMENT OF THE WESTERN CAPE 
	The repeal of this schedule is opposed for the reasons as set out above in our objection to Clause 13 of the Bill. 
	The schedule must not be repealed and should be retained.
	See response on clause 13 above.
	No amendment.

	CLAUSE 15 – SHORT TITLE AND COMMENCEMENT 

	CHAMBER OF MINES
	The National Environmental Management Laws Amendment Bill, 2013, come into operation on a date fixed by the President by proclamation in the Gazette;

The Act be called the National Environmental Management Amendment Act, 2013.
	
	The National Environmental Management Laws Amendment Bill, 2013 repeals three pieces of legislation, namely, NEMA, NEMWA and NEMAA. Hence it is called NEMLA.
	No amendment

	NEW CLAUSES

	CENTRE for ENVIRONMENTAL RIGHTS 
	While many aspects of the MPRDAA were welcome, the deletion of these sections in the MPRDA has impoverished the legislative regime applicable to mining. We refer, in particular, to 
Section 38 (Integrated environmental management and responsibility to remedy);  Section 39 (Environmental management programme and environmental management plan); Section 40 (Consultation with State departments); 
Section 41 (Financial Provision for the remediation of environmental damage); and Section 42 (Management of residue stockpiles and residue deposits) of the MPRDA, all repealed by the MPRDAA.

	We believe that some key aspects of the provisions should have been transferred to NEMA, and included in NEMLAB 3. Importantly, these provisions should not only apply to mining, but to all activity regulated under NEMA. These are the following: 

1. Section 38(1) of the MPRDA stipulated that environmental management must constitute an integral and ongoing part of the mining activities. Importantly, section 38(1)(e) stipulated that a right holder is responsible for any environmental  damage, pollution or ecological degradation whether it occurs inside or outside the area to which the licence relates. As section 37 has been amended such that the NEMA principles no longer explicitly govern all prospecting and mining operations, and to the extent that this is not covered by section 28(1), the requirement that environmental management must be integral to mining activities should be inserted.
2. Section 38(2) stated that, notwithstanding the Companies Act, 1973 (Act 61 of 1973) or the Close Corporations Act, 1984 (Act 69 of 1984), the directors of a company or members of a close corporation are jointly and severally liable for non-compliance with obligations under the environmental management programme regardless of whether it was inadvertently or advertently caused. No such equivalent provision exists in NEMA - or indeed in company law - and the removal of this provision from the MPRDA radically alters the ability of the competent Minister to enforce the obligations of mining companies in terms of both their mining licences and their environmental authorisations. 

3. The provisions of section 39(4)(b)(i) of the MPRDA are reflected in section 24N(4) of NEMA, requiring the Minister of Mineral Resources expressly to consider any recommendations of the Regional Mining Development and Environmental Committee (RMDEC). However, the provisions of section 39(4)(b)(ii) of the MPRDA, now repealed from that Act, have  not been inserted in section 24N of NEMA. Section 39(4)(b)(ii) required the Minister of Mineral Resources to consider “the comments of any State department charged with the administration of any law which relates to matters affecting the environment.” A similar provision should be inserted in section 24O(2) of NEMA. 

4. As mentioned above, section 41 of the MPRDA, providing for Financial Provision for the remediation of environmental damage, has been repealed. Section 24P of NEMA is now the applicable section making provision for this. However, section 24P requires review in a number of respects. 
As a general comment, there seems to be no reason why the power to require financial provision for the remediation of environmental damage should be limited to “prospecting, mining, exploration, production or related activities on a prospecting, mining, exploration or production area”. We submit that this provision should be available to all competent authorities in relation to all listed activities.  As mentioned above, NEMA itself does not yet define “financial provision”, nor is a definition proposed by NEMLAB 
5. We have proposed a definition above. As per that proposed definition, we propose that section 24P(1) is amended to provide that the obligation to make financial provision exists in relation to the approved works programme, the approved environmental management programme, the rehabilitation of the impacts of the prospecting, mining, reclamation, reconnaissance and exploration activities, including the pumping and treatment of extraneous water, the decommissioning and closure of the operation, and the remediation of latent and/or residual environmental impacts which become known in the future, and not merely in relation to the environmental authorisation. 
In addition, clarity on the nature and timing of financial provision is required. We assume that this will be provided in regulations to be issued under NEMA to replace regulations 53 and 54 in the MPRDA Regulations. Liability for rehabilitation of known environmental impacts, and (unknown) latent and residual safety, health or environmental impact and pollution, ecological degradation, the pumping and treatment of extraneous water, must be assessed for purposes of decommissioning/closure, and the necessary financial provision made at that stage also. To facilitate this, it is imperative to list decommissioning/closure as a listed activity that requires an environmental authorisation. This will not only facilitate adequate assessment of financial provision at closure, but also specify the obligations of the holder of the authorisation going forward.  It is trite that environmental impacts of mining may only become known many years after cessation of the operations. In accordance with the principle grounded in section 24 of the Constitution and prescribed in section 28 of NEMA, the holder of the right or permit remains responsible for those impacts notwithstanding the issuing of a closure certificate by the Minister of Mineral Resources. 
6. Section 24P(5) is not aligned with section 24 of the Constitution or the MPRDA or NWA, nor with section 28 of NEMA itself. It therefore requires amendment. We propose that section 24P(5) reads as follows: 

“(5) The requirement to maintain and retain the financial provision contemplated in this section remains in force notwithstanding the issuing of a closure certificate by the Minister of Mineral Resources in terms of the MPRDA to the holder or owner concerned, but the Minister of Mineral Resources may retain such portion of the financial provision as may be required to rehabilitate the closed mining or prospecting operation in respect of latent or residual environmental impacts.
7. Section 24N(6) provides that the relevant Minister, MEC or identified competent authority may at any time after he or she has approved an application for an environmental authorisation, approve an amended environmental management programme. Since section 24N(1) provides that the relevant Minister, MEC or identified competent authority may require the submission of an environmental management programme before considering an application for an environmental authorisation, and since section 24N(1A) provides that “where environmental impact assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, or where such application relates to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, the Minister of Mineral Resources, a MEC or identified competent authority must require the submission of an environmental management programme before considering an application for an environmental authorisation,” it is submitted that section 24N(6) requires revision to be consistent with these two subsections.  

8. section 24R(1) is similarly not aligned with section 24 of the Constitution, section 43(1) of the MPRDA as proposed to be amended by the MPRDA Amendment Bill, section 19 of the NWA and section 28 of NEMA itself. It therefore requires similar amendment to provide that: 

“(1) Every holder, holder of an old order right and owner of works remains responsible for any environmental liability, pollution or ecological degradation, the pumping and treatment of extraneous water, the management and sustainable closure thereof notwithstanding the issuing of a closure certificate by the Minister of Mineral Resources in terms of the MPRDA to the holder or owner concerned.”
	The proposal is not accepted. The Department is of the view that the duty of care requirement as set out in section 28 read section 2 (NEMA Principles) of NEMA places a legal obligation on any person to ensure that the undertaken does not cause environmental damage.
Proposal accepted.

Proposal not accepted. The Department is of the view that section 24O(1)(b)(vii) of NEMA already requires the competent authority to consider comments from any State department when taking a decision on an application for environmental authorisation.
Proposal not accepted. The full implication of the proposals needs to be investigated, because it appears that the extension of financial provision to all listed activities might have a negative effect on sustainable development.

Proposal not accepted. Section 24R read with section 24P(5) of NEMA places a legal obligation on every holder of a mining right to remain responsible for any environmental liability, pollution or ecological degradation, the pumping and treatment of extraneous water, the management and sustainable closure until the issuing of a closure certificate. 

The Department, in terms of section 24(5)(b)(ix) read with section 24P(1) of NEMA, will develop regulations on financial provision. The regulations will be consulted with affected and interested stakeholders.
Proposal accepted.

Proposal not accepted. It is the Department’s understanding that section 24N(6) provides the competent authority with a legal mandate to amend, at any time, an environmental management programme already approved as part of the application for an environmental authorisation in terms of section 24N.  
Proposal accepted.
	No amendment.
Add a new subsection (8) in section 24N.

No amendment.

No amendment.

No amendment.

Amend section 24P(5).

No amendment.

Amend section 24R(1).

	CHAMBER OF MINES 
	A new clause 13A be inserted in the Bill so as to provide for the amendment of s14(2) of the NEMA Amendment Act, 2008 to provide that any provision in that Act relating to prospecting, mining, exploration and production and related activities will come into operation on the date of coming into operation of the MPRDA Amendment Act, 2013.
	
	Section 14(2) cannot be amended because the Mineral and Petroleum Resources Development Amendment Act, 2008 (Act No. 49 of 2008) is already in operation.
	No amendment.
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