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1. Background

With the advent of democracy in South Africa in 1994, a human rights culture was made the cornerstone of the new constitutional dispensation and a wide-ranging set of human rights, including socio-economic rights, was inscribed in a Bill of Rights of the Constitution of 1996.  From the outset South Africa was determined that those rights would not just remain rights on paper, but would be actively realised, promoted and entrenched in the interests of all the people and particularly of the poor and the marginalised and those whose human rights had been consistently violated and abused for generations.

The, Authority, Independent Communications Authority of South Africa (ICASA) is an independent body established as the regulator and main licensing body in the broadcasting and telecommunications sectors, as well as a Chapter 9 institution. Through the Constitutional provisions, each of the Chapter 9 institutions was meant to focus on a particular sector of society where the need for transformation was felt to be greatest. Reflecting the government’s determination to achieve this transformation, institutions like ICASA uniquely was made independent of government so that it could exercise its powers and perform its vital functions without fear, favour or prejudice, being accountable only and directly to the people’s democratically elected representatives in the National Assembly.

It is widely accepted that a major component of the reform of the Information and Communication Technology (ICT) sector is the existence of an independent regulator that is considered to be credible to the industry, legitimate to consumers and accountable to stakeholders.
 As, globally, the ICT sector has in the past been characterised by state-owned monopolies, the international model now requires that regulators be independent to reduce the potential for conflict of interest arising from the multiple public roles played by the state in this sector. Therefore, a regulator is intended “to set the rules of the game, particularly reduce barriers for new entrants and curtail any abuses of the dominant market power of incumbents who often continued to be owned by the state as well firms with substantial market power abuse”.

On 06 August 2013, the Department of Communications (DoC) appeared before the Portfolio Committee on Communication to present the Independent Communications Authority (ICASA) Amendment Bill. This brief seeks to enlighten Members about the dominant debate regarding some clauses in the Bill with special reference to the following:
· The  alleged encroaching of DoC over the ‘independence ICASA through the Bill’;

·  Debates on the constitutional status of Compliance Committee Commission. The brief will do so by carrying some of the merits and de-merits of these two debateable clauses in the Bill

2. Introduction

In South Africa, while the 1996 Constitution has provided in section 192 that national legislation must create an independent authority to regulate broadcasting in the public interest and to ensure fairness and diversity of views broadly representing South African society, no such constitutional imperative existed for telecommunications. Instead, the Telecommunications Act 103 of 1996 created an independent regulator.

Nevertheless, almost two decades since the transition to democracy, South Africa continues to have a regulated and partially government- participatory communications sector. Yet the country’s social and economic development agenda remains pressing.
 Prices of services have risen considerably; for example, the price of voice and data communication remains unaffordable to the vast majority of South Africans. To this end, Parliament has since 2012 initiated a public participation process aimed at reducing the cost to communicate.
 These high prices are not only detrimental to the economy, but also prevent many South African’s from participating in the knowledge economy.

Both the Constitution and the enabling legislation describe the Authority as independent. Not only does section 192 of the Constitution establish an independent regulator through legislation, the enabling legislation affirms this by providing that the Authority is independent, subject only to the Constitution and the law. In addition, the current ICASA Act 13 of 2000, as amended, guarantees the Authority’s independence: Section 3(3) not only states that the Authority is independent, subject only to the Constitution and the law, and must be impartial, but requires that it perform its functions without fear, favour or prejudice.
 

Notwithstanding the above, the Authority is not listed in section 181 of the Constitution and, consequently, can be distinguished from the other institutions described in Chapter 9 of the Constitution. The issue therefore is, whether the Authority is a ‘legitimate’ Chapter 9 institution or is it only certain functions that it perform that can be classified under the Chapter 9 institutions? The Authority in addition, must also give effect to the Electronic Communications Act (ECA) 36 of 2005.
 The ECA provides for the regulation of electronic communications (which includes broadcasting, telecommunications, network services and electronic communications) in the public interest and for that purpose, to promote and facilitate convergence.
 In addition, it should be borne in mind that the Authority is unique amongst the Chapter 9 and associated institutions as it is the only one that issues licenses. The debate therefore is will these ‘technical amendments’ improve the functioning of ICASA without interfering with its independence or should the country’s population continue to suffer from high communication cost at the apprehension of tempering with the Chapter 9 status of ICASA?

3. The Merits of Proceeding with the ICASA Amendment Bill

There have been persistent concerns by many organisations in the sector including the LINK Centre and Parliament itself,
 which have recognised that there are substantial problems with the functioning and effectiveness of ICASA as a regulatory institution. These problems largely relate to what has been correctly rectified by the DoC in this current Bill with the introduction of ‘regulatory impact assessment’ requirements. (Section 4(4)(c)) will serve to increase significantly ICASA’s regulatory effectiveness and to ensure greater conformity with international best practice.
  

In addition, the industry also welcomes the proposed insertion of Section 7(7), the intention of which seems to be to encourage Councillors to advance the work of ICASA through honorary engagements in the public interest, such as delivering lectures and attending conferences.
 

4. Independent Communications Authority of South Africa Amendment Bill

The LINK Centre in particular is troubled that the Bill contains amendments that go far beyond mere technical adjustment
 and introduce substantial and far-reaching changes to the institutional arrangements and governance of the ICT sector. These proposed changes include substantive revisions to the relationship between ICASA and the Minister in a way that is, in many stakeholder’s view, both unconstitutional and fundamentally undermining of the regulatory independence of ICASA, along with the destabilising effect of the creation of an entirely new regulatory structure(the proposed Complaints and Compliance Commission).These go well beyond mere, simple ‘institutional improvements.’

It is believed that such far-reaching amendments signal a significant shift in policy. Hence, they are improperly tabled outside and in advance of the ongoing ICT Policy Review process. This process was specifically instituted to “examine the policy and regulatory frameworks that apply to telecommunications, broadcasting, postal and e-commerce” and to “make recommendations [to the Minister] on… the appropriate ICT policy and regulatory framework” which will lead to Green and White Papers.

5. ICASA’s Regulatory Independence

There are a number of provisions within the Bill that ‘vitiate’ the independence of ICASA as a sector regulator in ways that are highly problematic. Foremost amongst these is the proposed Section 4(4)(a), which requires ICASA to perform its functions “in accordance with sector policy and policy directions”. The effect of this insertion is to reduce ICASA to a mere implementation arm of the DoC and of the Minister, with little or no discretion in the interpretation, consideration and implementation of policy.
 As previously noted
, the structural independence of the national regulatory authority is crucial for the effective regulation of a converging ICT sector in a modern democratic economy. Further, the requirement for regulatory independence is deeply ingrained within international best practice, embedded within scholarly discourse
 and endorsed by international bodies such as the International Telecommunications Union (ITU) and the World Trade Organisation (WTO).

Whilst it is true that the WTO’s Regulatory Reference Paper, to which South Africa is a signatory, only requires a “regulatory body is separate from, and not accountable to, any supplier of basic telecommunications services”
, the role of the Minster in relation to entities like Telkom, Broadband Infraco, Sentech, means that effective separation of ICASA from the DoC and the Minister is required in order to avoid the structural conflicts of interest noted by many analysts.
The requirement of the Bill that ICASA should act “in accordance” with policy, clearly undermines both its decision-making autonomy and its implementation authority, and hence its regulatory independence. Further, requiring ICASA to perform its functions “in accordance with” policy is manifestly in contradiction with Section 192 of the Constitution, which requires the establishment of an “independent authority to regulate broadcasting in the public interest, even though ICASA is not listed in section 181 of the same constitution.
 

5.1. The Big ‘independent debate’ of ICASA

Sections 181, 191, 196 and 220 of the Constitution guarantee the independence of most of the institutions.
 Section 181(2) furthermore provides that the Chapter 9 institutions “must be impartial and must exercise their powers and perform their functions without fear, favour or prejudice”. Moreover section 181(3) requires other organs of state to “assist and protect these institutions” to ensure their “independence, impartiality, dignity and effectiveness”. Section 181(4) furthermore states that “no person or organ of state may interfere with the functioning of these institutions”. The Constitution also guarantees the independence of other institutions among others, the Public Service Commission,
 the Broadcasting Authority.
 

Furthermore, the Authority has additional responsibilities (for example, the regulator for postal services) but these have not been accompanied by additional budget allocations, which is placing the already under-resourced Authority under increased financial strain. The Authority’s transformation from an organisation that is technology- and service based to one that is focused on convergence requires substantial funding. Adequate funding is a prerequisite for an effective and independent regulatory agency. All stakeholders have acknowledged that the Authority’s budget is inadequate for the efficient and effective performance of its operations, particularly in light of the many additional responsibilities that accompany the enactment of the Electronic Communications Act. 

5.2. General test for independence in a Court of Law

In terms of the test for independence, the 2007 report by Parliament of the Republic of South Africa noted that: the Constitutional Court set out a general test that could be used to judge the independence of an institution, in its judgement in Van Rooyen and Others v S and Others.
 According to the Constitutional Court, the determining factor is whether, from the objective standpoint of a reasonable and informed person, there will be a perception that the institution enjoys the essential conditions of independence.

The judgement said that in determining independence, consideration should be given to the perception of independence by a well-informed and objective person. Such person should be guided by the social realities of South Africa and the Constitution, particularly the values contained in the Constitution and the differentiation it makes between the different institutions. The factors such an observer may look at to determine whether an institution is independent or not are: financial independence; institutional independence with respect to matters directly related to the exercise of its constitutional mandate, especially relating to the institution’s control over the administrative.

6. Complaints and Compliance Commission (CCC)

A second and equally substantial inroad into the regulatory independence of ICASA in the Bill occurs through the mooted abolition of the Complaints and Compliance Committee of ICASA and its replacement by the envisaged Complaints and Compliance Commission.

Whilst LINK, along with a number of other analysts and stakeholders, have long been concerned about the lack of effectiveness and enforcement clout of the Complaints and Compliance Committee, the view is that these problems are better addressed through strengthening the functioning, enforcement capacity and efficacy of the existing body rather than via its replacement by another super-regulatory body.
 The establishment of the proposed Complaints and Compliance Commission, which will itself lack constitutionally required independence, will only further serve to undermine the independence of ICASA, and will further exacerbate institutional and co-jurisdictional tensions in the sector.

The envisaged Complaints and Compliance Commission will be created as institutionally separate from ICASA, yet will be given extensive enforcement powers in respect of precisely ICASA’s core competencies. For example, it may make extensive recommendations to ICASA to issue compliance orders (Section 17E(4)) or instruct it to act against non-licensees (Section 17E(2)). In both cases, this constitutes unwarranted interference in the regulatory independence of ICASA, as discussed in the preceding section of this submission.

The appointments process in respect of the envisaged Complaints and Compliance Commission takes place at the sole discretion of the Minister (Section 17A(1)), without any of the transparency or checks and balances involved in the appointment of ICASA Councillors. This means that the Complaints and Compliance Commission cannot be considered to be an independent body as required by the Constitution and as necessary in terms of international best practice.
 For both sets of reasons, the envisaged establishment of the Complaints and Compliance Commission is in violation of Section 192 of the Constitution, as it vitiates the requirement of an “independent authority to regulate broadcasting in the public interest”, both through its own lack of independence and through the manner in which it circumscribes ICASA’s independence.
Moreover, there are already considerable perceived institutional confusion and co-jurisdictional issues between ICASA and the Competition Commission, between ICASA and USAASA, and, latterly, between ICASA and the National Consumer Commission. These will only further be added to and exacerbated by the creation of a Complaints and Compliance Commission alongside the proposed Spectrum Management Agency. 

The definition of “concurrent jurisdiction agreement” in the Bill is altogether too narrow, extending only such an agreement with the Competition Commission. It is further noted that concurrent jurisdiction exists to different degrees with a range of institutions, including USAASA, the National Consumer Commission and the BCCSA, and that agreements relating to concurrent jurisdiction need to be established by ICASA on a range of fronts, and accordingly provided for in the law. Furthermore, the Bill also does not have a clause that, where a complainant has exhausted the avenues of complaint within the Authority, he or she will be directed to the Public Protector.
6.1. Organs of state must assist and respect the independence of Chapter 9 institution

Another aspect of independence can be found in section 181(3) which provides that other organs of state, through legislative and other measures, must assist and protect these institutions to ensure the independence, impartiality, dignity and effectiveness of these institutions and section 181(4) which states that no person or organ of state may interfere with the functioning of these institutions. Similar provisions are made in legislation pertaining to other bodies such as the ICASA.

6.2. Appointment of Councillors by Ministers not the President

The 2007 report by Parliament cautioned and raised its concerns with regard to  the role given to Ministers in the appointment processes of the Pan South African Language Board, the Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities and the Independent Communications Authority of South Africa. 

The role of the relevant Ministers in this respect could be seen as infringing on the independence of those institutions and, as such, in the view of the report, inappropriate.
 Accordingly, it therefore recommended that Ministers should play no role in the appointment procedures for independent institutions.  Instead, the President, on the recommendation of the National Assembly, should appoint the Councillors. The provision relating to the performance management system should be revised to remove the role of the Minister in this regard.
 

It is still not clear how the proposed Members of the CCC in the Bill will be appointed. Will the appointment process follow the public nomination route; will the appointing Authority be the President when the rest of the Councillors are appointment by the Minister; or will the appointment change the status quo, and if so, how? Are these technical amendments in the true sense of the word or  are they indeed embedded, intertwined and interwoven with the allegations of clipping ICASA’s independence by government (as it has been previously stated by communications experts and analysts), or will these technical amendment signal a significant change in the ICT sector that improves the functioning of ICASA;  improve people’s communication needs in terms of accessibility and affordability to ensure that they too are part of the knowledge economy only time will tell.
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