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Memorandum
[For Decision]
To:

Task Team on Review of the National Assembly Rules 

From:

NA Table (Questions Office)
Date:

8 October 2013
Subject:
Submission to the Task Team on Review of the National Assembly Rules - 11 October 2013
Introduction:

The brief by the Task Team to the NA Table Questions was to draw its attention to areas in Chapter 10 that could be considered for amendments. The second part of the document draws the Task Team’s attention to submissions of external bodies and parliamentary reports. Political parties will speak to their own proposals.

A. NA Table Questions Office Input:

The attention of the Task Team is drawn to the following Rules for possible amendments.

Part 1: General

107(2):

(2) 
A member who wants to give notice of a question must deliver to the Secretary, for placement on the Question Paper, a signed copy of the notice, indicating the day on which the question will be put.

This rule provides for a member to sign a notice of a question. For purposes of a signed copy, an electronically delivered notice of a question by the member or another member authorised by him/her will suffice and the Task Team may therefore consider amending the rule accordingly to provide for such.
107(3):

(3) 
Questions delivered to the Secretary before 12:00 on any working day may appear on the Question Paper on the second sitting day thereafter and not earlier.

This rule is out of sync with the current practice and it is suggested therefore that the rule be omitted from the NA Rules as provision is made in NA Rule 108(6) for a notice period. This notice period currently applies to questions to the President, Deputy President and Ministers. Consideration may be given to include a general provision in terms of which the days on which questions may be delivered and when they may be published. 
107(4):
(4) 
Subject to Rules 108(7), 110(3) and 111, the Secretary must place the questions on the Question Paper in the order in which they are received.
The rule is silent on other exceptions like rules 108(9) and 110(5). The difficulty that the rule is faced with is to make a general provision under part 1 while there are many exceptions to it in part 2. Accordingly, it is proposed that the rule be framed in general terms.
107(7):

(7) 
A member may give notice or take charge of a question on behalf of an absent member if the member has been authorised to do so by the absent member.
Consideration should be given to amend the rule in accordance with the proposed amended Rule 71.
Part 2: Questions for Oral reply – Form and Arrangement of Questions:

108(2): 

(2)
A question for oral reply may not contain more than five subdivisions.

The amended rule is likely to ensure that members are more focused and succinct in respect of their questions.

108(3):

(3) 
If the Speaker is of the opinion that a question deals with a matter of a statistical nature, the Speaker may direct that the question be placed on the Question Paper for written reply.

All questions first appear on the Internal Question Paper before they are placed on the Question Paper to be dealt with in the Assembly. Accordingly all references to Question Paper should be reconsidered.
108(5):

(5)
The restrictions imposed by Subrule (4) and by Rules 109(5), 110(4) and 111(5) do not apply to questions -

(a) 
approved as urgent questions in terms of Rule 112;

(b) 
standing over in terms of Rule 114(2)(a) or 115(1); or

(c) 
transferred from written to oral reply in terms of Rule 117.

While this rule provides for exceptions, it does not provide clarity as to what would happen in the event that a particular party may not have an opportunity in the sequence to put a new question to the President or Deputy President, but nevertheless wishes to transfer a written question for oral reply in accordance with Rule 117(1). How would this impact on the sequence that “… rotates without interruption…” as provided for in Rule 108(9) and what will the impact be in respect of parties falling in between? 

In short, there is no exception to the sequence by which parties rotate (NA Rule 108(9)) and while a question may make it onto the question paper in accordance with the exception provided by Rules 108(5) to Rule 117(1) it does not provide an exception to the sequence of questions on the Question Paper.

108(6):

(6)
A question that is submitted for oral reply must be placed on the Question Paper for reply at least six working days prior to the Question day on which it is to be replied to.

This is inconsistent with the practice where questions appear on the Internal Question Paper as raised above. 
108(7):

(7) 
An authorised representative of a party may before 12:00 on the Wednesday before the question day on which questions put by members of that party are to be answered, notify the Secretary in writing of the order in which those questions are to be placed on the Question Paper.

Consideration should be had that the specified days are not always cast in stone in spite of being specified in the Rules, as intervening public holidays and other scheduling problems may result in deviations from the rules. Accordingly it would be in the interest of the rules to avoid references to specified days. 
108(9):

(9) 
The sequence of questions on the Question Paper rotates

without interruption for the duration of an annual session

according to the order in which members of the respective

parties may put questions. That order is determined by the

Chief Whips’ Forum from time to time.

[NOTE: Appropriate amendment to Rule 221 (Functions and Powers of Chief Whips’ Forum) requires consideration.]
If it is the intention of the rules that the Chief Whips’ Forum is a forum for discussion, the provision of powers through Rule 108(9) to the Forum would be contrary to Rule 221(see notes below 108(9) and 109(1)). 

This function may be referred to the Chief Whips’ Forum for input to the Rules Committee for decision. If, however, it is the intention to give the Forum the power to determine the sequence of questions on the Question Paper, it may be appropriate and practical to leave the matter with the CWF for decision and to amend Rule 221 accordingly.

109(1):
109. Questions to Ministers

(1) 
Questions for oral reply by Ministers must be dealt with in accordance with three clusters of portfolios of government affairs, as determined from time to time by the Chief Whips’ Forum after consultation with the Leader of Government Business, and published in the ATC.

[NOTE: Appropriate amendment to Rule 221 (Functions and Powers of Chief Whips’ Forum) requires consideration.]
This rule has been amended by House Resolution (see Minutes of the Proceedings of the National Assembly of 1 September 2009). 
We propose that the text as captured within the resolution is a better option:

11.
The Chief Whip of the Majority Party moved: that the House resolves to amend Assembly Rule 109, specifically, Subrules (1) and (2), to read as follows:

(1) 
Questions for oral reply by Ministers must be dealt with in accordance with a clustered system of government portfolios, as determined by the Chief Whips’ Forum from time to time, after consultation with the Leader of Government Business, and published in the Announcements, Tablings and Committee Reports.

(2) 
The clusters rotate on a weekly basis, so that questions relating to each cluster are answered in succession in accordance with the agreed system (this rule remains subject to Subrules (3) and (4)).

Agreed to. (Minutes of the Proceedings of the National Assembly, No 18 of 2009, 1 September 2009, p 663)
109(2):

(2) 
The clusters rotate on a weekly basis, so that questions relating to each respective cluster are answered every third question day (subject to Subrules (3) and (4)).

This rule requires amendment in line with the Assembly resolution.

Questions to Deputy President:
110:
(1) and (2) 
Consideration may be given to the continued purpose of the specified rules in terms of which the NA imposes restrictions on its scheduling of questions to the Deputy President.

(6) 
Notwithstanding Rule 107, questions to the Deputy President must be submitted by party representatives in prioritized order before 12:00 on the Monday 9 days before the Question day on which they are to be answered.
Reference to the day should be reconsidered in order to ensure that where intervening public holidays occur the deadline may not necessarily fall on the specified day.

Questions to President
111(3):

(3) 
Questions to the President must be submitted to the Secretary before 12:00 on the Monday, 16 days before the question day on which they are to be answered.
This rule, based on the calculation of 16 days, assumes that the President answers questions on a Wednesday. As this has not always been the case and as the business of the House may be scheduled on any day (see Rule 23(2)), it may be appropriate not to make specific reference to the specified day in the Rule.

Urgent Questions:
112(1):
(1) 
A member may, with the permission of the Speaker, place an urgent question for oral reply on the Question Paper for a question day on which such a question would not normally be dealt with. 

The rule should be brought in line with the practice in terms of which the notice is always presented through the Internal Question Paper.
112(2):

(2) 
A member who wants to place an urgent question on the

Question Paper must deliver a signed copy of the question to the Speaker before 12:00 on the Tuesday in the week preceding the week in which the question is to be answered, clearly indicating that it is an urgent question.
Once again the reference to a specified day may be avoided.         

112(4):

(4) 
If the Speaker approves an urgent question, it must appear on the Question Paper before or on the Friday of the week preceding the week in which the question is to be answered.
As earlier referred to that it is the practice that notice of questions are given through the Internal Question Paper. 
Times allotted and time limits
113(1):

(1) 
Questions for oral reply have precedence on Wednesdays.

It is recommended as earlier raised that specifying the day may be avoided.
113(3):

(3) 
The reply to a question is limited to three minutes but if the presiding officer is of the opinion that the matter is of sufficient importance an additional two minutes may be allowed.
While the initial reply has been three minutes and subsequent replies to supplementary questions are two minutes. It is the view that these times may be reduced in order to ensure that Cabinet members provide succinct and focused replies and that more questions of which notice were given are dealt with on a question day. 

113(6):

(6) 
A member who asks a supplementary question may make a statement or express an opinion, but may not speak for more than one minute.
113(7):

(7) 
A supplementary question may not consist of more than one question.
113(8):

(8) 
The reply to a supplementary question is limited to two

minutes.
It is the view that in order to ensure that more oral questions of which notice are given be dealt with, that the times allotted to supplementary questions and reply be reconsidered.
114(1):

(1) 
Replies to questions for oral reply which have not been

reached at the end of the time allotted on a question day must be submitted in writing to the Secretary for inclusion in the Official Report of the Debates of the Assembly.
In accordance with the practice, questions that were not reached are recorded with their written replies in the Hansard “National Assembly Questions and Replies”. It is proposed that this be considered in respect of the relevant rule.
114(2):

(2) 
If a reply to such a question is not received by the Secretary by 12:00 on the Thursday following the question day concerned -

(a) 
the question must be regarded as standing over; and

(b)
in the case of a question that has stood over in terms of (a) or Rule 115(1) from a previous question day, the Question Paper must be endorsed to the effect that the question has not been replied to.
Once again it is recommended that reference to the specified day is avoided
Part 3: Questions for written reply

116(1):
116. 
Form and placing of questions

(1) 
A question for written reply –

(a) 
may be placed on the Question Paper for any working day

(b) 
must be delivered to the Secretary before 12:00 on the Tuesday of the week during which it is to be placed on the Question Paper for reply.

It is recommended that the reference to specified day is avoided and that working day is defined as days on which the National Assembly and/or its committees are sitting.
116(2):

(2) 
A question for written reply may not contain more than 15

subdivisions.

Thus far the practice has been to keep it to five subdivisions. This proves to make for cumbersome questions and questions including more than one primary idea. A subdivision may include further points, but they should be restricted to the primary idea in the subdivision.

116(5):

(5) 
If a question standing over is not answered, either orally or in terms of Rule 114(1), the Question Paper must be endorsed to the effect that the question has not been replied to.
The rule under the heading of questions for written reply is a repetition of Rule 115(4) that specifically deals with questions for oral reply. Hence the language of the rule is ambiguous and should be reconsidered.
117(1):

If the responsible Cabinet member has not replied in writing to a question within 10 working days of the day for which the question was set down for written reply, and the member in whose name the question stands, or who takes charge of the question in terms of Rule 107(7), so requests, the Secretary must place the question on the Question Paper for oral reply.

In view of providing certainty to the Executive in respect of the last Internal Question Paper of the annual session it is useful to include the provision for the last IQP and of questions that lapse in accordance with Rule 316.

B.  Input of External Bodies:

1. Report of the Independent Panel Assessment of Parliament (RIPAP):

The RIPAP acknowledges both the problem of poorly replied questions and questions not replied to. It therefore makes the following recommendation that:

…the system through which the Presiding Officers hold the Executive to account for unanswered questions be reviewed and necessary changes be made to increase the efficacy of these procedures. (IPAP, p 51)
2. Centre for Constitutional Rights:
110(6):

(6) 
Notwithstanding Rule 107, questions to the Deputy President must be submitted by party representatives in prioritized order before 12:00 on the Monday 9 days before the Question day on which they are to be answered.

The CCR is of the view:

that this period of 9 days can provide for better answers, however, in respect of policy and executive decisions the Deputy President should be able to explain his/her position or decision without any preparation or forewarning.

111(1):

(1) 
Questions to the President must be -

(a) 
scheduled for a question day at least once per term in accordance with the annual Parliamentary programme; and

(b)
limited to matters of national and international

importance.
The Centre for Constitutional Rights (CCR) is of the view that the formulation of the rule suggests that the President may potentially handpick his/her questions. The interpretation of the rule, in practice, never had the impact suggested by the CCR. It remains the view of the NA Table Questions Office that questions for oral reply to the President that are not of national and international importance, should be directed to the relevant Minister or the Deputy President. Questions for oral reply were never blocked by invoking this provision, but we would have no concern if the rule was amended or deleted.

The proposal of the CCR is to include more regular question days for the President in light of the significant constitutional powers given to that Office. The CCR expresses the view that given the extent of the President’s powers and functions in terms of section 84 of the Constitution as well as his/her executive authority in terms of section 85 of the Constitution, it is incomprehensible that it is required of him/her to appear only once per term to answer questions. The Deputy President, on the other hand, with less executive authority, has to answer questions in the National Assembly at least every other week.  

The CCR propose the following:

At least monthly question sessions to the President if not twice a month. The questions should be asked by a set number of members on any subject matter. It should be without prior notice and allow for proper interpellation and supplementary questions. In its view this will enhance parliamentary oversight.

111(2):

(2) 
All other questions relating to the Presidency must be directed to the Deputy President or the Minister in the Presidency.
The CCR is of the view:

that this provision potentially allows for the President to be very selective about which questions to answer and which questions to refer to the Deputy President or Minister, resulting in the President not being held accountable as head of the national executive. 

We are of the view that the provision has never been applied in a way to permit for the President to be selective about the kind of questions he/she wishes to reply to or that he/she wishes not to reply to. 
111(3):
(3) 
Questions to the President must be submitted to the Secretary before 12:00 on the Monday, 16 days before the question day on which they are to be answered.
The CCR is of the view:

That this period of 16 days can provide for better answers, however, in respect of policy and executive decisions the President as head of the national executive should be able to explain his position or decision without any preparation or forewarning.

3. Oversight and Accountability Model and Implementation Plan:

117(1):

If the responsible Cabinet member has not replied in writing to a question within 10 working days of the day for which the question was set down for written reply, and the member in whose name the question stands, or who takes charge of the question in terms of Rule 107(7), so requests, the Secretary must place the question on the Question Paper for oral reply.

The Oversight and Accountability model and Implementation Plan increases this period of 10 working days to 21 days. It recommends this in order to enforce compliance with questions for written reply.

Joint Parliamentary Oversight and Governance Assurance Committee:
It also provides for the establishment of a Joint Parliamentary Oversight and Governance Assurance Committee. The NA and NCOP Table Divisions report monthly to this Committee on outstanding questions. In turn, this Committee reports and makes recommendations to the Houses. This should be pursued through the review of the Joint Rules of Parliament process.
4. Report of the Chief Whips’ Forum Study tour – Riksdag and House of Commons:

Riksdag:

Ministers who fail to answer an Interpellation should do so within 14 days or give reasons for failure to provide an answer (p 8). 

We propose that this may also be applied in respect of questions for oral and written reply (in the Gauteng Legislature this is only applied in respect of questions for written reply, Rule 141(5)), however, the period may be reconsidered.

House of Commons:

The Prime Minister only answers questions on policy matters (P15). Ministers who are not available to answer questions in the House write to the Speaker, the shadow Minister responsible for that portfolio and the Leader of the House, explaining why they would not be able to answer questions.
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