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Foreword by the Chairperson 
Judge Dunstan Mlambo 
Legal Aid South Africa (Legal Aid SA) is an autonomous statutory body 
established by the Legal Aid Act 22 of 1969 (as amended). The objective of 
Legal Aid SA is to render or make available legal representation at state 
expense where substantial injustice would otherwise result, as contemplated in 
the Constitution of the Republic of South Africa, 1996 and other legislation. The 
provision of legal aid is essential as it allows a litigant to access justice and 
equality of arms, which is essential for the credibility of the justice system. It 
encompasses access to a fair and equitable state of laws, access to popular 
education about laws and legal procedure, as well as access to formal courts 
and if preferred in any particular case, a dispute resolution forum based on 
restorative justice. This also promotes the rule of law for the most vulnerable in 
society which in turn affords and ensures access to justice which is a 
fundamental cornerstone of our democracy.  

In terms of section 3A of the Legal Aid Act we are required to set out details of 
policies and procedures for providing and administering legal aid in a guide 
called the Legal Aid Guide. The 2012 Legal Aid Guide replaces the 2009 Legal 
Aid Guide, which was the first guide to be written in plain language. The Board 
of Legal Aid SA has reviewed the Legal Aid Guide to keep it relevant to the 
changing circumstances of our people. After due consideration of the 
amendments approved by the Board, both houses of Parliament have ratified 
the amended 2012 Legal Aid Guide. Such process could not have been 
achieved without the dedication of the Legal Aid SA Board, its executives and 
employees as well as the assistance of the Department of Justice & 
Constitutional Development and the oversight role by Parliamentary Members.  

The guide serves to explain to the South African public how legal aid is granted 
and managed in a fair and transparent manner as it is not possible to provide 
legal aid in all instances due to budgetary and resource constraints. It is not 
possible for Legal Aid SA to fulfil all the legal representation needs of the poor in 
South Africa and it is against this background that the 2012 Legal Aid Guide 
should be adhered to by presiding officers, Legal Aid SA employees and our 
Judicare Practitioners thereby ensuring that legal aid is provided to as many 
poor and indigent persons as possible in the most effective, efficient and 
equitable manner, thereby ensuring the protection of their rights.  
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The poor and vulnerable can only realise their socio-economic rights and have 
such rights protected and enforced if there is a sustainable legal aid scheme. 
This guide sets the foundation for such a sustainable scheme. This then 
ensures that the rule of law is respected which in turn aids good governance, 
which is essential for sustainable economic development.  

We will strive to ensure that the Legal Aid Guide and our services remain 
relevant to the needs of all South Africans to ensure that our Constitution 
becomes a living document for all.  

Judge Dunstan Mlambo  

Chairperson: Legal Aid South Africa  

23 February 2012 
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How to use this Legal Aid Guide 
The Legal Aid Guide gives us details of how Legal Aid South Africa 
carries out its mandate under the Legal Aid Act to provide and 
administer legal aid, and thus to assist in increasing access to justice 
and legal representation for people who are poor and vulnerable in 
South Africa. 

Why a guide in plain language? 
We have written the Legal Aid Guide in plain language. This means that 
we have tried to make it easier to read and understand by simplifying 
and explaining words, and by structuring and designing it in a way that 
is more user-friendly. The meaning of this Guide, including its ex-
planations of useful words, should be understood, interpreted and read 
in this plain language spirit. The exact meaning of these useful words 
may vary according to the context. 

Who is this Guide for? 
Persons receiving legal aid applications, including agent legal aid officers, 
administrative officers, paralegals, candidate attorneys and legal practi-
tioners working in Legal Aid South Africa offices, magistrates’ offices 
and Justice Centres. 
• Legal practitioners representing legal aid clients in our justice 

system. 
• Paralegals advising and assisting people in getting and using legal 

aid. 
• Community structures, unions and non-governmental organisations 

representing the interests of members and clients. 
• Individuals needing legal representation and assistance to enforce 

their legal rights under the Constitution and other laws of South 
Africa. 

What does the Guide cover? 
• In Part 1 Preamble, the overall work of Legal Aid South Africa, inclu-

ding its vision, mission, values, outcomes and objectives 
• In Part 2 Policy the approach of Legal Aid South Africa to key issues 

such as the types of cases legal aid is available for, how to qualify 
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and apply for legal aid, and the different kinds of systems used to 
deliver legal aid. 

• In Part 3: Procedures, the practical methods, processes and forms 
used to apply for, grant and administer legal aid in South Africa. 

What symbols are used in the Guide? 
 Guidelines: Tips or steps to follow to do something. 
 Example: Practical example of how a policy or procedure works. 
 Cross-reference: Where to find more information elsewhere in this 

Guide or in an Annexure. 

Where can you find key information? 
Quick contents page: for a quick look at what’s in this Guide on page vii. 

Detailed content pages: for a detailed list of topics in the Guide starting 
on page ix. 

Abbreviations or acronyms: see the list on pages 3 and 4.  

Explanations of useful words: see the list starting on page 5. We put 
these words in italics the first time we use them in a Chapter of the 
Guide. 
Annexures for useful resource information like laws, tariffs, forms and 
contacts: see page 211 and also listed at the end of the Detailed content 
pages on pages ix to xiv. 
Subject index pages: for a detailed list of subject matter in the Guide on 
page 371. 
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Abbreviations and acronyms 
This is an alphabetical list of: 

• Abbreviations like CEO, and 

• Acronyms like ESTA that we use in this Legal Aid Guide. 

AIDS Acquired Immune Deficiency Syndrome 

BEE Black Economic Empowerment 

CCMA Commission for Conciliation, Mediation and  
Arbitration 

CCMC Constitutional Case Management Committee 

CEO Chief Executive Officer 

CFO Chief Financial Officer 

CLE Chief Legal Executive 

COO Chief Operations Officer 

CRLR Commission for the Restitution of Land Rights 

CSE Corporate Services Executive 

DCS Department of Correctional Services 

District Court District Magistrate’s Court 

DLAO Designated Legal Administration Officer 

DOJCD Department of Justice and Constitutional  
Development 

DPP Director of Public Prosecutions 

Eg For example 

ESTA Extension of Security of Tenure Act of 1997 

HCUM High Court Unit Manager 

HIV Human lmmuno-deficiency Virus 

HRE Human Resources Executive 

IAE Internal Audit Executive 

IT Information technology 

JCE Justice Centre Executive 

LCC Land Claims Court 

LSTC Legal Services Technical Committee 

NGO Non-governmental organisation 
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NOE National Operations Executive 

PIE Prevention of Illegal Eviction from and Unlawful 
Occupation of Land Act of 1998 

Regional Court Magistrate’s Court for a regional division 

ROE Regional Operations Executive  

SARS South African Revenue Service 

SILA Senior Impact Litigation Attorney 

The Act The Legal Aid Act of 1969 

The Board The governing Board of Legal Aid South Africa 

The Constitution The Constitution of the Republic of South Africa of 1996 

The Guide The Legal Aid Guide 

The Hague The Hague Convention on the Civil Aspects of 
Convention international Child Abduction Act of 1996 

v Versus (in names of court cases) 

VAT Value-added tax 
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Explanation of useful words 
This is an alphabetical list to explain words italicised the first time they appear in 
a Chapter of this Legal Aid Guide. These are: 

• Words used with a specific meaning for the purposes of legal aid, 
eg ‘Co-operation Partner’, ‘Judicare’. 

• Legal and technical words to assist in the reading and understanding of this 
Guide, eg ‘compliance’, justiciable’, ‘prima facie’. 

Please note: 

• The exact meaning of these useful words may vary according to the con-
text. 

• We italicise words in the explanations when these words appear elsewhere 
in this list. 

Access to justice 

Being able to claim rights and enforce obligations in our justice system. 

Accountability 

Having to report and be answerable for your policies, decisions and actions. 

Accredited 

Recognised, eg accredited legal practitioners under the Legal Aid SA’s Judicare 
Accreditation System. 

Accused 

Person formally charged by the police with a criminal offence. 

Affidavit 

Sworn statement made under oath. 

Afford/Affordability 

Whether a person can afford or pay for legal representation depends on the 
person’s means and the costs of the legal representation. 

Agent legal aid officers 

Employees of the Department of Justice and Constitutional Develop-ment 
permitted to receive legal aid applications at magistrates’ offices and to send 
these applications for a decision at the nearest Justice Centre. 
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Appellant 

Person noting an appeal to a higher court to consider whether an original 
judgement is correct based on the facts or law of the case. 

Applicant 

Person applying, eg making an application for the legal assistance that Legal 
Aid SA must provide. 

Applicable to/Apply to/Applies to 

Is relevant to or is effective for, eg ‘the policy applies to poor people’. 

Arbitration 

When an independent person decides on the best and most effective way to 
resolve a dispute, eg between Legal Aid SA and a legal practitioner over a legal 
aid account. 

Assets 

Your physical and non-material (non-physical) possessions, eg house, clothes, 
claim against a debtor, copyright to a book you wrote. 

Asylum 

When foreigners qualify to stay as refugees in another country. 

Asylum seeker 

Person applying for Asylum. 

Attorney and client costs 

The legal costs between an attorney and a client for all the work done on a 
case, eg the cost of a legal consultation. 

Balance of probabilities 

Legal test to decide whether you have proved a civil case — also used in legal 
aid applications to decide if you qualify for legal aid in criminal or civil cases. 
This means balancing all relevant and reasonable factors to arrive at a decision 
whether to grant legal aid or not on the basis that there is a good chance that 
you will succeed in your case. 
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Benefit 

The portion of a court judgement or case settlement that is due to Legal Aid SA 
and which a legal aid client gets from the judgement or settlement. 

Best practices 

Good examples or standards to follow. 

Bill of costs 

The legal practitioner’s account to Legal Aid SA for payment by the unsuccessful 
litigant to a successful legal aid litigant. 

Black Economic Empowerment 

Building the capacity of and creating opportunities for people who have been 
historically disadvantaged through apartheid policies and laws, 
eg creating opportunities for black legal practitioners. 

Black Economic Empowerment Policy 

Legal Aid SA’s policy to promote BEE as part of its Judicare Accreditation System. 

Breach 

Breaking or not following a law, code or agreement, eg not complying with a 
legal aid instruction or a breach of a contract. 

Candidate attorney 

Person with law degree serving articles of clerkship under a principal attorney. 

Capital 

Assets and money used to start a business or invested to make money. 

Cede 

Legally give up or transfer your rights, eg cede ownership of land, cede the 
recovery of costs in a legal aid case to Legal Aid SA. 

Central Authority 

The State, represented by the Family Advocate, in international child abduction 
cases under the Hague Convention. 

Certificate Probabilis Causa 

Certificate signed by a legal practitioner accepting a legal aid instruction. 
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Circulars 

Updates and amendments to the Legal Aid Guide sent to all people 
administering legal aid, including legal practitioners. 

Claimant 

Person making a claim. 

Class action 

When a group of affected people bring a case jointly or on behalf of a wider 
group of people that may benefit from the outcome. 

Common law offences 

Laws that are not made by Parliament, but have been part of our legal system 
for centuries, eg murder, rape, theft, assault. 

Complainant 

Person making a complaint. 

Compliance/Comply 

Obey and work in accordance with laws, policies, procedures and contracts, eg 
comply with this Legal Aid Guide. 

Condonation 

Asking to be legally excused for having to make a late application, eg for leave 
to appeal. Good reasons must be given for the late application. 

Confidential/Confidentiality 

Information that is personal or private, and should not be publicly disclosed. 

Conflict of interest 

When there are competing interests or needs, eg Legal Aid SA may need to 
instruct different legal practitioners to represent co-accused in a criminal case. 

Consent 

Agree to or agreement. 

Contingency fee 

When legal practitioners are paid if they win a case. 
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Co-operation Agreement 

Agreement between Legal Aid SA and an NGO partner or University Law Clinic 
to deliver legal services of a particular kind or in a defined region of South 
Africa. 

Co-operation Agreements Policy 

Legal Aid SA’s policy governing Co-operation Agreements. 

Co-operation Partner 

Partners to Legal Aid SA under Co-operation Agreements, such as NGOs. 

Correspondent 

Legal practitioner in another city or town that assists with a task in a case. 

Criteria 

Factors used decide something, eg whether or not to grant legal aid, such as the 
seriousness of the case and the applicant’s financial position. 

Curator ad litem 

Person appointed by the court to represent a person who lacks legal capacity, 
eg a minor child. 

Curator bonis 

Person appointed by the court to assist a person incapable of managing his/her 
own affairs. 

Damages 

Legal compensation for injury or harm caused by someone’s unlawful actions. 

Deemed 

Regarded or treated as by a law, policy or procedure, eg the beneficiary of a 
trust is deemed to own the assets of the trust. 

Default judgement 

Judgement taken against someone in court when they do not arrive or have not 
responded to a claim. 
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Defendant 

A person who has to answer a claim in a civil case. 

Disbursements 

Expenses of a legal practitioner in a case, eg telephone calls, photocopies. 

Discretion 

When you have the power to do or not to do something, eg a JCE’s discretion to 
grant legal aid in certain kinds of cases. The exercise of a discretion must be 
reasonable and lawful. 

District Court 

An ordinary Magistrate’s Court. 

Domicilium citandi et executandi 

Official address for receiving all legal documents. 

Due diligence procedures 

Performance and compliance standards and requirements that Legal Aid SA 
may ask Co-operation Partners to meet before concluding or renewing a Co-
operation Agreement. 

Enforce/Enforcement 

Legally implementing or making effective. 

Enshrined 

When a principle, value or right is supported and included in a document or 
process, eg the idea of equality is enshrined in the Bill of Rights in our 
Constitution. 

Entitled to 

Have a right to, eg when you are entitled to legal aid under the Constitution. 

Equality Courts 

When Magistrates’ Courts or a High Court hear cases under the Promotion of 
Equality and Prevention of Unfair Discrimination Act 4 of 2000. 

Exception 

Something that does not follow a general rule, policy or procedure. 
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Exclusionary list 

Legal Aid SA’s list of legal practitioners who may not be instructed in legal aid 
matters. 

Exempt/Exempted/Exemption 

When you are excused from doing something, eg legal aid documents are 
exempt from stamp duty. 

Express/Expressly 

Specifically stated or set out, eg in a law or policy. 

Fulfilled 

Achieved, implemented or satisfied, eg when your rights to things like equality 
and human dignity under our Constitution are fulfilled. 

Good standing 

Being allowed to practise professionally by the relevant law societies, 
eg instructing a legal practitioner who is in good standing. 

Household 

For legal aid qualification, a group of people who live together for at least 4 
nights a week, and who share meals and resources. 

Impact Legal Services 

Legal services, including non-litigious services that have the potential to 
positively and significantly affect the lives of many indigent people or of 
particular groups of people. 

Impact Services matter 

A case or dispute that may qualify for legal aid under Legal Aid SA’s Impact 
Services Policy. 

Impact Services Policy 

Legal Aid SA’s policy on Impact Legal Services. 

Indigence 

How poor a person is. 
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Indigent/Indigent person  

A person who qualifies for legal aid under Legal Aid South Africa’s means test. 
(Not everyone who qualifies for legal aid will be assisted. Some matters are 
excluded)  

Instituting action/institution of action 

Starting a legal action. 

Interdict 

A court order instructing someone to do something or to stop doing something. 

Interim 

In the meantime— something that is temporary, eg an interim court order, an 
interim account. 

Interlocutory application 

An application to do something that is a step to the next necessary stage in the 
legal process, eg applying for condonation for a late application for leave to 
appeal. 

Judicare 

Delivery system for legal aid through instructing private legal practi-tioners to 
represent individual legal aid clients. 

Judicare Accreditation System 

Legal Aid SA’s system for recognising Judicare legal practitioners and for the 
fair distribution of legal aid cases according to set criteria. 

Justice Centre 

Legal Aid SA centres or offices for administering and providing legal aid in many 
parts of South Africa. 

Justiciable 

When rights can be enforced in court. 

Leave to appeal 

Legal permission to appeal against a judgement or sentence in a case. 

Legal aid applicant 

Person applying for legal aid. 
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Legal aid guide 

A document setting out details of policies and procedures for providing and 
administering legal aid, including circulars amending the guide. 

Legal aid recipient 

Person receiving legal aid. 

Legal capacity 

By law able to act, eg sue someone. 

Legal personality 

A personality under the law, eg a company, a close corporation, an association, 
a trust. 

Legal practitioner 

An attorney or advocate. 

Legal precedent 

A case or court judgement that sets the law that other cases must follow. 

Liable 

Legally responsible for something, eg owing money. 

Liabilities 

What you must pay others, eg your debts. 

Litigant 

Person who is one of the parties or sides in a court case. 

Litigation 

Taking a case to court. 

Material loss 

Financial loss — a loss that can be measured in money. 

Matter 

Case, dispute or issue that legal aid is considered or given for. 

Matter reference 

Legal Aid SA’s reference number for a particular case. 
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Means test  

Legal Aid South Africa’s test to decide if someone is indigent or can  afford their 
own legal representation, and if they qualify for legal aid.  (Not everyone who 
qualifies in terms of the means test will be assisted.  Some matters are 
excluded)  

Merit report 

Detailed report from legal practitioner motivating whether a person’s case is 
likely to succeed, including details such as developments to date, possible 
settlement and expected costs. The report is used to decide on granting or 
continuing legal aid. 

Net assets 

Assets less a person’s liabilities – in other words, what is over after paying 
debts. 

Net monthly income 

Income from all sources after deductions for paying tax, including things such as 
salary, allowances, pensions and dividends. 

Non-compliance 

Not following or obeying a law, policy, procedure or contract. 

Non-litigious 

Matters or issues that do not go to court, but may be solved in other ways. 

Obligations 

Legal duties. 

On commission 

When evidence is heard outside of South Africa in a case that is continuing in a 
South African court. 

Onus 

Legal duty or responsibility, eg the prosecutor’s onus of proving an accused 
guilty. 

Oral argument 

Verbal argument in court or another forum. 
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Paralegal 

Person who is not a legal practitioner, but who has legal knowledge, skills and 
experience. South Africa’s Legal Practice Bill proposes to officially recognise 
and regulate the training and role of paralegals in our legal system. 

Party 

Person or side involved in a legal case. 

Party and party costs 

Costs between the opposing parties or sides in a legal case, eg paying for the 
time spent by the other side’s legal practitioner if costs are awarded against you 
in a case. 

Penal jurisdiction 

The court’s power to sentence in cases involving crimes, eg drug-dealing, 
drunken driving. 

Pending 

Waiting for or until something happens, eg pending a court date or judgement. 

Person receiving the legal aid application 

Person permitted to receive applications, eg agent legal aid officers, paralegals, 
candidate attorneys and legal practitioners in magistrates’ offices and Justice 
Centres. 

Petition 

Special kind of legal application to court in a High Court matter, eg a petition for 
leave to appeal. 

Physically resident 

Currently living in South Africa. 

Plaintiff 

Person making a claim in a civil case. 

Plea 

Saying whether you are guilty or not guilty in a criminal case, or what your 
defence is in a civil claim against you. 
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Prejudice 

Unfairly or negatively affect. 

Prescribed/Prescription 

Legal time-limit before a case falls away. 

Prima facie 

On the face of it, whether you have a strong enough case or evidence in a case. 

Privilege/Privileged 

Information that is private between a client and legal practitioner, or between a 
client and Legal Aid SA or person receiving the legal aid application. 

Prospects of success 

The chances of success in a case. 

Pupil  

A person serving pupillage with an advocate. 

Quantitative jurisdiction 

The court’s power to decide claims up to a certain amount of money. 

Quantum 

The amount of a claim for money. 

Regional Court 

A regional Magistrate’s Court. 

Remedy 

Legal relief or help, eg receiving damages as compensation for injuries, getting 
a decision against you reviewed and changed. 

Rescission 

A special application to court to have a judgement set aside. 

Respondent 

The person answering an application in a civil case, or an appeal in a civil or 
criminal case. 
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Review 

When a higher court considers a decision made by a lower court or another 
body to see if it is correct and followed set procedures. 

Rule of law 

When government and people are subject to and respect the law. 

Salaried legal practitioner 

Lawyers employed by an Legal Aid SA Justice Centre or a Co-operation 
Partner. 

Security 

When you pay into court an amount to cover costs, eg costs of the opposing 
side in a court case. 

Set off 

Balance or cancel off one amount against another, eg Legal Aid SA sets off fees 
and disbursements due to a legal practitioner against damages owing to Legal 
Aid SA by the practitioner. 

Spouse 

The partner of a married person under the law of South Africa, including 
customary and common law, as well as the civil union partner of a person in a 
civil union under the Civil Union Act 17 of 2006. Civil union partners are called 
‘spouses’ when electing a ‘marriage’ or ‘partners’ when choosing a ‘civil 
partnership’. 

Stakeholders 

People who have an interest in a particular issue or process. 

Standard Operating Procedures 

Guide for people working in Justice Centres. 

Statute/Statute law 

Law passed by national or provincial parliament, eg an Act, Regulations under 
an Act. 

Statutory 

To do with or in laws passed by national or provincial parliaments. 
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Statutory body 

Bodies with certain legal powers created by statute. 

Statutory offences 

Crimes under statute laws, eg corruption, squatting. 

Subsidised 

Sponsored or supported financially. 

Substantial injustice 

When a person without legal aid would experience significant injustice by being 
sentenced, or having the possibility of being sentenced, to direct imprisonment 
of more than 3 months in a criminal case, or where his/her constitutional or 
personal rights are affected in a civil matter. 

Superior court 

A higher court, eg a High Court compared to a Magistrate’s Court. 

Systemic issues 

These are cases and issues that are caused by deeply rooted beliefs and 
practices within our society. 

Third party 

An outside or independent person – in other words, someone besides the 
people or bodies involved on either side of a dispute. 

Unencumbered 

Not burdened – free from legal restrictions or duties. 

Vexatious/Vexatiousness 

When a case is made without sufficient grounds with the aim of annoying or 
embarrassing the other side. 

Vulnerable 

People, who may be at risk of being abused, unfairly discriminated against or 
exploited, eg women, children, people living with HIV, refugees, farm workers. 
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Waive/Waiver 

Choosing not to exercise or use provisions or rights, eg waiving the need for 
documentary proof, waiving the right to a claim. 

Without prejudice 

Reserving your rights – in other words, without giving up any of your legal rights, 
eg making an offer ‘without prejudice’ to settle a dispute. 



PART 1: 

PREAMBLE 
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Chapter 1: 

Legal Aid South Africa Mandate and 
Structure 

1.1 Establishment and aims of Legal Aid South Africa 
 (a) Legal Aid South Africa is an independent statutory body estab-

lished by the Legal Aid Act 22 of 1969, as amended. 
 (b) The aims of Legal Aid SA are to: 
 • Give legal aid or to make legal aid available to indigent 

persons within its financial means. 
 • Provide legal representation at State expense, as set out in 

the Constitution of the Republic of South Africa, 1996 (the 
Constitution) and relevant legislation giving content to the 
right to legal representation at State expense. 

1.2 Powers of Legal Aid South Africa 
The Legal Aid Act gives Legal Aid SA powers to achieve its aims. These 
powers include allowing Legal Aid SA to: 
 (a) Obtain the services of legal practitioners and to pay them. 
 (b) Fix conditions for giving legal aid, including conditions on: 
 • The recovery of costs ceded to Legal Aid SA. 
 • People receiving legal aid paying contributions to costs. 
 • The payment of a proportion of amounts recovered by 

successful litigants. 
 (c) Set out benefits to Legal Aid SA arising from legal actions. 
 (d) Create new procedures for giving legal aid, including making 

Co-operation Agreements with other bodies and Agency 
Agreements with private practitioners. 

 (e) Do all things and perform all functions that are necessary to 
allow Legal Aid SA to achieve its aims. 
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1.3 Place of business and legal service address 
The National Office of Legal Aid SA is Legal Aid House, 29 De Beer 
Street, Braamfontein, Johannesburg, South Africa. 

The National Office of Legal Aid SA is its principal place of business and 
its domicilium citandi et executandi. This means that this is the address 
for the service of all legal process relating to legal proceedings involving 
Legal Aid SA. 

1.4 Overview of Legal Aid SA organisational structure 
Legal Aid SA is governed by a Board of non-executive members, 
commonly referred to as the Board of Directors. The Board members 
are drawn from diverse backgrounds and are appointed by the Minister 
of Justice and Constitutional Development. Their term of office is 
3 years, but a Board Member whose term of office has expired may be 
re-appointed. 

The Chief Executive Officer (CEO) leads a team of Executive Managers, 
based at Legal Aid SA’s National Office, including the Chief Operations 
Officer (COO) and the National Operations Executive (NOE). 
 For a visual overview of Legal Aid SA’s national structure and National 

Office, see 1.4.1 on page 26. 

Legal Aid SA has 6 Regional Offices headed by 6 Regional Operations 
Executives (ROEs), who report to the NOE at the National Office. The 
Regional Offices are: 
 • Limpopo and Mpumalanga  
 • Gauteng 

• Free State and North West  
 • KwaZulu-Natal 
 • Western Cape and Northern Cape 
 • Eastern Cape 
 For a visual overview of Legal Aid SA’s Regional Offices organisational 

chart, see 1.4.2 on page 27. 
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Legal Aid SA has 64 Justice Centres and 64 Satellite Offices spread all 
over the Republic of South Africa. The Centres are headed by the 
Justice Centre Executive (JCE), who reports to the ROE. The Justice 
Centres and their Satellite Offices are responsible for the actual delivery 
of legal aid services.  

During the 2010/2011 financial year Legal Aid SA will establish Civil 
Units at 13 Justice Centres. While Legal Aid SA has civil law capacity at 
all Justice Centres, the planned Civil Units will provide more specialist 
civil law advice and legal representation. 
 For a visual overview of Legal Aid SA’s Justice Centres organisational chart, 

see 1.4.3 on pages 28 and 29. 
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1.4.1 ORGANISATIONAL CHART:  
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1.4.2 ORGANISATIONAL CHART: 
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1.4.3 ORGANISATIONAL CHART:  
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1.4.4 ORGANISATIONAL CHART:  
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Chapter 2: 

Legal Aid South Africa Vision and 
Outcomes 
 In addition to its statutory aims, Legal Aid SA has identified its own 

vision, mission and values which is detailed in its Strategic Plan 
2012–2017. 

2.1. Vision 
A South Africa in which the rights enshrined in the Constitution are 
realised and upheld and responsibilities are complied with to ensure 
equality, justice and quality of life for all. 

2.2. Mission  
To be a leader in the provision of accessible, sustainable, ethical, 
independent and quality legal services to the poor and vulnerable. 

2.3. Values  
I. Passion for Justice  
II. Ubuntu  
Ill. Integrity 
IV. Accountability 
V. Service Excellence 
VI. People centred Development 

2.4. Outcomes  
Outcome 1: Quality justice for all, focusing on the poor and 

vulnerable. 
Outcome 2: Respected, high performance, sustainable, accessible 

public entity impacting positively on society, the 
economy and the environment. 
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Chapter 3:  

The Legal Aid Guide 

3.1 The administration of legal aid  
 (a) Section 3A of the Legal Aid Act (the Act) provides for a Legal 

Aid Guide (the Guide that should include details of policies and 
procedures for providing and administering legal aid). The 
Guide is reviewed from time to time and any amendments to 
the Guide are approved by the Board through a circular. 

 (b) This Guide replaces the Legal Aid Guide of 2009 and sub-
sequent update Circulars. It will be annually updated to include 
all relevant Circulars, and all policy amendments must be 
approved by Parliament. 

 (c) Legal Aid SA’s Chief Executive Officer (CEO) will announce 
when this 13th Edition of the Guide comes into operation. This 
date must be not more than 3 months after the National 
Assembly and National Council of Provinces ratify it. 

3.2 Justice Centres  
All Legal Aid SA Justice Centres will be governed by: 
 • The provisions of this Guide. 
 • Circulars issued by Legal Aid SA. 
 • The provisions of the Standard Operating Procedures of Legal 

Aid SA, as amended from time to time. 
 • The decisions of Legal Aid SA. 
 • Directives of the CEO of Legal Aid SA. 

3.3 Copies of the latest Legal Aid Guide 
Legal Aid SA regards the provision of legal aid as an important element 
in fair litigation. It is therefore the duty of legal practitioners, at the 
earliest opportunity, to advise prospective clients of the availability of 
legal aid in appropriate circumstances.  
 (a) In order to be fully informed, accredited legal practitioners must 

ensure that they have a copy of the latest Guide and amending 
Circulars when accepting instructions.  
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 (b) Accredited legal practitioners may obtain one copy of the 
Guide from Legal Aid SA. 

 (c) Practitioners may also access the Guide and Circulars in 
electronic format on Legal Aid SA website at 
www.legalaid.co.za.  



PART 2: 

LEGAL AID POLICY 
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Chapter 4: 

Legal Aid Matters 

4.1 Legal aid provision 
The Constitution sets out when the State must provide legal representa-
tion. The State makes legal representation available through Legal Aid 
SA.  

Legal aid is available under the Legal Aid Act read with:  
 • The provisions of the Constitution, including any limitations under 

section 36 of the Constitution, and  
 • Relevant legislation that gives content to the constitutional  

right to legal representation. 
Legal Aid SA applies a means test and the provisions of the Constitution 
in making legal aid available.  

 Key guidelines on how Legal Aid SA makes legal aid available: 
 • The means test determines if a person is indigent according to 

the Legal Aid Act.  
 • Section 35(3)(g) of the Constitution says that legal representation 

must be granted at State expense to accused, detained and  
sentenced persons if substantial injustice would otherwise result. 
‘Substantial injustice’ takes place if: 

 A person cannot afford legal representation, and ٭ 

  Without legal representation would be imprisoned, or has the ٭ 
possibility of being sentenced, to direct imprisonment of more than 3 
months, 

 If given the option of a fine, the fine is or would remain unpaid for 2 ٭ 
weeks after the date of sentence.  

 • Legal aid is not available to persons who can afford their own legal 
representation. The affordability of legal representation depends 
on the person's means and the costs of the legal representation. 

 • An accused in a criminal trial, who cannot afford legal representa-
tion, receives legal aid if it is likely that, if convicted, he/she will be 
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sentenced to an effective term of imprisonment of more than 3 
months. 

 • In criminal appeals, an accused gets legal representation when: 
 Sentenced to an effective term of imprisonment of more than 3 months ٭ 

and if given the option of a fine, the fine is unpaid 2 weeks after the date 
of sentence, and 

 .He/she is unable to afford legal representation ٭ 
 See the limitations mentioned in 4.4.2(c) and 4.4.3 on page 47. 

 • A litigant who is indigent in a civil matter will only be granted legal 
aid if the matter has prospects of success on a balance of proba-
bilities. This depends on the availability of resources where sub-
stantial injustice would otherwise result.  

  For more information, see in 4.9 on page 51. 

4.1.1 PERSONS ENTITLED TO LEGAL AID UNDER THE 
CONSTITUTION 

 These are people with a right to legal aid under the Constitution and 
relevant legislation where no legal representation would lead to 
substantial injustice:  

 • Children in civil cases – section 28(1)(h) of the Constitution, read 
with section 55 of the Children’s Act 38 of 2005, but not limited to 
cases mentioned in the Children’s Act.  

 • Arrested, detained or sentenced persons – section 35(2)(c) of the 
Constitution, as provided for in section 73 of the Criminal  
Procedure Act 51 of 1977.  

 • Accused persons – section 35(3)(g), including the right of appeal 
to, and review by, a higher court (section 35(3)(o)), as provided for 
in sections 73, 309, 309B, 309C, 309D and 316 of the Criminal 
Procedure Act.  

 • Children in conflict with the law – section 35(3)(g) including the 
right of appeal to, and review by, a higher court (section 
35(3)(o)), as provided for in section 73, 309, 309B, 309C, 309D 
and 316 of the Criminal Procedure Act, read with sections 82 and 
83(1) of the Child Justice Act 75 of 2008. 

 • Within its available resources, Legal Aid SA may progressively 
also grant legal aid to persons to implement section 7 of the 
Constitution that deals with respecting, protecting, promoting and 
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fulfilling the rights in the Bill of Rights. Section 7 of the Constitution 
should be read with: 

 Relevant legislation giving content to section 7, and ٭ 

 The provisions of this Guide dealing with indigence, substantial ٭ 
injustice and the merits of a legal aid matter.  

4.2 Residence of applicant and seat of court 
Legal Aid SA grants legal aid in criminal cases to:  
 • Any indigent person;  
 • Any other person who qualifies for legal aid under this Guide; and 

who is physically resident in the Republic of South Africa.  
Legal Aid SA grants legal aid in civil matters to:  
 • All children resident in SA.  
 • Any indigent person who qualifies for legal aid under this Guide 

and who is both physically resident in the Republic of South 
Africa and a citizen or permanent resident of the Republic of 
South Africa.  

 No legal aid will be provided for litigation in any foreign court.  

4.2.1 EXCEPTIONS TO RESIDENCE, CITIZENSHIP OR  
PERMANENT RESIDENCE REQUIREMENTS 

 These are the exceptions to the general rules:  
 • The National Operations Executive (NOE) may grant legal aid in 

exceptional circumstances if the issues in a case are justiciable 
in a court of the Republic of South Africa, but the legal aid appli-
cant is not physically resident in South Africa.  

 • The requirement of ‘physical residence’ does not apply to cases 
involving Asylum seekers and the Hague Convention. 

  For more detail on Asylum seekers and the Hague Convention, see 4.15 on page 62 
and 4.16 on page 63.  

4.2.2 FACTUAL ENQUIRY INTO RESIDENCE 
The enquiry on whether or not a person is physically resident in the 
Republic of South Africa is a factual enquiry to be conducted at the date 
of application. It is not dependent on the legal question of whether or not 
the legal aid applicant is legally entitled to be physically resident in 
South Africa.  
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4.2.3 EVIDENCE ON COMMISSION OUTSIDE SOUTH AFRICA 
When legal aid has been granted for a case in a South African court, 
and evidence is to be heard on commission outside South Africa, the 
NOE may authorise one or more legal practitioners to attend on a legal 
aid basis if:  
 • Funds are available, and  
 • Good reasons exist.  

4.3 Criminal trials under section 35(3)(g) of the  
Constitution and section 73 of the Criminal  
Procedure Act 

Section 35(3) of the Constitution says:  
“Every accused person shall have the right to a fair trial, which shall 
include the right – (g) to have a legal practitioner assigned to the 
accused person by the State and at State expense, where substan-
tial injustice would otherwise result, and to be informed of the right 
promptly.”  

In giving content to section 35(3), section 73 of the Criminal Procedure 
Act says:  

“(2)  An accused shall be entitled to be represented by his legal 
adviser at criminal proceedings if such legal adviser is not in terms 
of any law prohibited from appearing at the proceedings in ques-
tion.  

(2A)  Every accused shall— 
 (a) at the time of his/her arrest;  
 (b) when he or she is served with a summons in terms of sec- 

tion 54;  
 (c) when a written notice is handed to him or her in terms of sec-

tion 56;  
 (d) when an indictment is served on him or her in terms of sec- 

tion 144(4)(a);  
 (e) at his or her first appearance in court, be informed of his or her 

right to be represented at his or her own expense by a legal 
adviser of his or her own choice and if he or she cannot afford 
legal representation, that he or she may apply for legal aid  
and of the institutions which he or she may approach for legal  
assistance.”  
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The number of cases with automatic reviews indicate that there continue 
to be accused facing substantial injustice who are not legally repre-
sented. In addition, no accused who could receive a minimum sentence 
should be unrepresented due to the unaffordability of legal repre-
sentation.  

The JCE of each Justice Centre must, in consultation with the courts, 
put measures into place to ensure that no accused is unrepresented in 
these circumstances.  

4.3.1 HIGH COURT AND REGIONAL COURT CASES 
 If the Director of Public Prosecutions or the Public Prosecutor 

decides to charge an accused in the High Court or the Magistrates’ 
Court for a regional division (a Regional Court), an accused will 
qualify for legal aid without further enquiry into the nature and 
seriousness of the charge if the accused is unable to afford the cost 
of his/her own legal representation.  

4.3.2 DISTRICT COURT CASES 
Where a legal aid applicant is charged in a district Magistrate’s Court 
(a District Court), the JCE should consider guidelines (a)–(d) on pages 
39 to 42 in deciding whether the accused qualifies for legal aid, provided 
the accused is unable to afford the cost of his/her own legal repre-
sentation.  

(a) Increased jurisdiction 
 Legal aid may be granted in matters where District Courts have 

increased penal jurisdiction in cases dealing with:  
 • Stock theft  
 • Dealing in drugs  
 • Unlawful possession of or unlicensed dealing in firearms or 

ammunition  
 • Dealing in liquor without a licence  
 • Drunken driving  
 • Driving under the influence of alcohol or drugs  
 • Overloading of a vehicle under the Road Traffic Act   
 • Reckless and/or negligent driving    
 • Any attempt to commit any of the above offences.   
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(b) Specific common law offences 
 Legal aid may be granted when the accused is charged with one of 

these listed common law offences:  
 • Abduction  
 • Administering poison or other noxious substances  
 • Arson  
 • Assault (including common assault)  
 • Bigamy  
 • Bribery  
 • Compounding  
 • Culpable homicide  
 • Defeating and/or obstructing the ends of justice  
 • Extortion  
 • Forgery and/or uttering  
 • Fraud  
 • Housebreaking  
 • Incest  
 • Indecent assault  
 • Kidnapping  
 • Malicious injury to property  
 • Murder  
 • Public violence  
 • Rape  
 • Receiving stolen property  
 • Robbery  
 • Sedition  
 • Theft (including shoplifting)  
 • Treason  
 • Trespass  
 • Unnatural sexual offences (including bestiality)  
 • Any attempt to commit any of these listed common law offences.  
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Legal aid is not necessarily available for criminal defamation, public 
indecency and contempt of court. JCEs have a general discretion to 
grant legal aid in these cases where resources permit and where the 
JCE is convinced that the accused will experience substantial injustice if 
not legally represented.  

(c) Specific statutory offences 
 Legal aid may be granted when the accused is charged with one of 

the listed statutory offences related to:  
 • Administration of justice  
 • Animal and nature conservation  
 • Children  
 • Corruption  
 • Counterfeiting currency  
 • Dealing in unwrought precious metals or uncut gemstones  
 • Escaping from custody and/or obstructing the police  
 • Persons with mental disabilities  
 • Squatting  
 • Vehicle theft  
 • Witchcraft  
 • Any attempt to commit any of these listed statutory offences.  

(d) Other criminal cases 
 Apart from the kinds of cases mentioned in 4.3.2(a) – (c), JCEs 

should assume that legal aid applicants charged before a District 
Court would not experience substantial injustice if unrepresented.  

 But a JCE, in assessing an applicant for legal aid charged with an 
offence in the District Court that is excluded from the legal aid 
scheme, should determine whether the applicant will suffer sub-
stantial injustice considering all these factors:  

 • The simplicity or complexity of the case in law and in fact, includ-
ing the imposing of an appropriate sentence, and  

 • The accused’s general ability to represent himself/herself, and  
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 • The gravity of the case, which depends on the nature of the 
charge against the accused and the possible consequences to 
him/her of a conviction.  

(e) Legal representation to children in child justice court 
Apart from granting legal aid to accused persons in the District 
Court, no child may be refused legal aid even when a charge is not 
listed in par 4.3.2(a) – (c) in a child justice court. 

4.3.3 MISCELLANEOUS ISSUES 

(a) Need for the JCE to be satisfied on balance of probabilities 
In criminal cases, the JCE, after proper investigation, must be satisfied 
that there are prospects of success on a balance of probabilities in 
these kinds of cases:  
 • Bail appeals  
 • Reviews  
 • Interlocutory applications to a court that is not the trial court  
 • Condonation applications  
 • Applications to lead further evidence.  

(b) Applicant already receiving legal representation 
 In a criminal case, a legal aid applicant is not entitled to legal aid if 

he/she is entitled to legal representation at the expense of the State 
Attorney or a government department.  

(c) Legal representation in respect of compulsory HIV testing 
 In terms of section 30(1)(a) of the Criminal Law (Sexual Offences 

and Related Matters) Amendment Act 32 of 2007, a victim of a sex-
ual offence or an interested person acting on behalf of such victim 
may apply to a magistrate for an order that the alleged sexual 
offender be tested for HIV and that the results of such test be dis-
closed to him/her. This application is a separate legal proceeding 
quite distinct from the trial in the matter.  

 Section 31(2)(a) of the Amendment Act says that for the purposes 
of such proceedings the magistrate hearing the application may 
consider evidence by or on behalf of the alleged offender, if to do 
so will not give rise to any substantial delay. Where the investigating 
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officer brings the application, there is no provision in the Act for the 
evidence of the alleged offender to be heard but the interests of  
justice and of a fair hearing would probably require this.  

 Alleged offenders against whom such applications are brought shall 
be entitled to legal aid for legal representation at such hearing.  

 Where the alleged offender is already on legal aid for the trial, then 
the legal aid instruction extends to appearing at such an applica-
tion. Where the alleged offender has not been charged or is not on 
legal aid for the trial, then the alleged offender will have to apply for 
legal aid for the appointment of a legal representative to appear on 
his/her behalf at the hearing of the application.  

 In cases done on a judicare basis the practitioner may charge for 
his/her appearance at such application on the same basis as if such 
application were a bail application or interlocutory application in a 
criminal trial, on the tariff applicable from time to time in Annexure E.  

(d) Legal representation to children at preliminary enquiry 
 A child is entitled to legal representation in a child justice court 

where established, upon request by the presiding officer, parent of 
the child or the child’s guardian. 

(e) Legal representation to section 204 witnesses 
 A witness who appears before a court and who has been warned 

by the court to provide incriminating evidence against himself/ 
herself is entitled to legal representation at State expense. 

(f) Legal representation in extradition cases 
 Persons arrested in terms of the Extradition Act face serious charg-

es, and extradition is a prima facie violation of human rights. Such 
persons risk the possibility of facing substantial injustice if unrepre-
sented in that such person may lack the ability to place evidence 
before the court that the alleged charge does not warrant a prose-
cution in a foreign state. 

 Foreign nationals, once they enter South Africa, enjoy the protec-
tion provided by the Constitution. Section 7(1) of the Constitution 
expressly provides that the Bill of Rights enshrines the rights of “all 
people in our country”, therefore they are entitled to a right to legal 
representation at State expense where substantial injustice would 
result. 
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 Any person arrested in terms of the Extradition Act shall be entitled 
to legal aid representation at such hearing. In instances where a 
practitioner is appointed on a judicare basis, the practitioner shall 
be entitled to charge for his/her attendances in accordance with the 
tariffs applicable from time to time in Annexure E, as if the extradi-
tion was a criminal trial. 

 See Annexure E on Page 272.  

4.4 Criminal appeals under section 35(3)(o) of the 
Constitution and sections 309, 309B, 309C, 309D 
and 316 of the Criminal Procedure Act 

Section 35 (3) of the Constitution says:  
“Every accused person shall have the right to a fair trial, which shall  
include the right –  

 (o) of appeal to, or review by a higher court.”  
Various sections of the Criminal Procedure Act give content to sec- 
tion 35(3) of the Constitution. Sections 309, 309B, 309C and 309D deal 
with the right to an appeal from the Magistrate’s Court, while section 316 
provides for the right to an appeal from the High Court.  

The right to an appeal is an integral part of the right to a fair trial. When 
substantial injustice would otherwise result, the accused is entitled to 
legal representation at State expense to appeal. Procedures in the 
Criminal Procedure Act guide the exercise of this right within the overall 
aims of the Constitution. The Constitutional Court has ruled:  

“This Court has never held that a leave-to-appeal procedure is in-
evitably in breach of the requirements of the Constitution. There are 
practical reasons why a leave-to-appeal procedure is desirable.” 

  See clause 51 of Shinga v The State and Another, CCT 56/06.  

4.4.1 APPEALS TO THE HIGH COURT OR THE SUPREME 
COURT OF APPEAL 

 The Criminal Procedure Amendment Act 42 of 2003, as amended 
by Criminal Law Amendment Act 38 of 2007, has these effects:  

 • Accused persons convicted and sentenced by a magistrate on  
or after 1 January 2004 need to get leave to appeal before an 
appeal can be proceeded with.  
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 • All children under 14 and unrepresented children under 16 sen-
tenced to imprisonment (not wholly suspended) by the High 
Court do not need to get leave to appeal as they have an auto-
matic right of appeal.  

 • All children under 16 and unrepresented children between 16 
and 18 convicted in a Regional Court do not need to get leave to 
appeal against the judgment or sentence by a magistrate as they 
have an automatic right of appeal.  

 • Accused persons convicted and sentenced before the High Court 
need to get leave to appeal before launching an appeal.  

 • Accused persons who wish to appeal to the Supreme Court of 
Appeal against dismissal of an appeal to the High Court need to 
get leave to appeal before launching an appeal.  

 • Section 7 of the Criminal Procedure Amendment Act does not 
apply to appeals pending before the High Court or Supreme 
Court of Appeal on 1 January 2004.  

 • Accused persons convicted and sentenced by a magistrate 
before 1 January 2004, but who have not appealed before 
1 January 2004, will have to apply for condonation and leave to 
appeal under section 7 of the Criminal Procedure Amendment 
Act.  

 • From 31 December 2007, an accused person sentenced to life 
imprisonment by a Regional Court has an automatic right of ap-
peal to the High Court.  

 • In M K Shinga v The State (CCT506/06), the Constitutional Court 
declared that various provisions of sections 309 and 309C of the 
Criminal Procedure Act were unconstitutional. This decision does 
not affect the requirement for accused convicted and sentenced 
in the Magistrates’ Courts to obtain leave to appeal from the trial 
court or the Judge President of the High Court where the trial 
court refused leave to appeal. But the ruling of the Constitutional 
Court means: 

 .judges must consider a petition for leave to appeal 2 ٭ 

 .The full record of the proceedings must be submitted with the petition ٭ 

  .The appeal must be heard in open court, not in a judge’s chambers ٭ 
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4.4.2 SUBSTANTIAL INJUSTICE IN CRIMINAL APPEALS 
 There will be substantial injustice in an intended criminal appeal if 

legal representation is not made available to the accused at State 
expense in a case where:  

 (a) The accused is unable to afford the costs of his/her own legal 
representation for the application/petition for leave to appeal, or 
for the appeal; and  

 (b) The accused has been sentenced to imprisonment with an 
unsuspended portion of more than 3 months, and if given the 
option of a fine, the fine is unpaid 2 weeks after the date of 
sentence; and  

 (c) An application for leave to appeal has been made in time or a 
period of less than one year has expired since the date of sen-
tence; and  

 (d) The accused has not been given the right to an appeal or 
review by a higher court, as required by the Constitution.  

  See paragraph 52 of Shinga v The State and Another, 2007 (4) SA 611 (C).  

4.4.3 LIMITATION OF RIGHT TO LEGAL AID 
 The limited resources available to Legal Aid SA make it is neces-

sary to limit the right to legal aid in appeals to:  

 (a) An application for leave to appeal to the trial court that sen-
tenced the client.  

 (b) An application/petition for leave to appeal to a higher court if 
leave to appeal is refused by the trial court.  

 (c) An appeal, if leave to appeal is granted under 4.4.3(a) or 
4.4.3(b), or the accused has an automatic right of appeal.  

Any further assistance with an appeal should only be granted if there 
are prospects of success in proceeding further with the appeal.  

4.4.4 TIMEOUS PROSECUTION OF APPLICATIONS FOR LEAVE 
TO APPEAL AND APPEALS 

It is the responsibility of the legal practitioner instructed on a legal aid 
basis to conduct a criminal trial to:  
(a) Obtain the client’s instruction on whether he/she wishes to appeal 

against his/her conviction and sentence, if the client is sentenced to 
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a sentence based on 4.4.2(b) above. Clients should be actively en-
couraged to choose to apply for leave to appeal at this early stage.  

(b) Obtain the client’s confirmation in writing on whether he/she choos-
es to appeal or not. Then Annexure H must be completed and sub-
mitted to the relevant Justice Centre within 7 days of signing the 
annexure.  

 See Annexure H on page 307.  

(c) Apply for leave to appeal from the trial court, preferably in writing, 
immediately after sentence and within the time limits, once in-
structed to appeal by the client.  

(d) Serve and file the petition for leave to appeal, or application for 
leave to appeal to the higher court, and the power of attorney, if 
leave to appeal is refused by the trial court.  

(e) Advise the Justice Centre Executive of the outcome of the applica-
tion for leave to appeal, together with any final outcome report and 
account.  

(f) Forward the notice of appeal and/or Rule 49(1) Notice and power of 
attorney timeously, if leave to appeal is granted, to the Justice Cen-
tre from which the original instruction came.  

The legal aid mandate of a practitioner is not completed until all of 
4.4.4(a) to (f) have been attended to. The Board will not consider any 
account for payment, except where interim accounts are allowed, until:  
(a) The Board receives the client’s instructions in Annexure H (4.4.4(b) 

above) indicating that he/she chooses not to appeal, or; 
(b) The application for leave to appeal is granted by the trial court, or;  
(c) Where the trial court refused leave to appeal, the applica-

tion/petition for leave to appeal to the relevant court is served and 
filed.  

4.4.5 OUT OF TIME APPLICATION FOR LEAVE TO APPEAL OR 
APPEAL 

If an accused person wants legal aid for an application/petition for leave 
to appeal or an appeal that is out of time, legal aid should be granted for 
both the condonation application and the application for leave to appeal, 
or the appeal itself. But the limitations in 4.4.2(c) and 4.4.3 above still 
apply.  
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Where the accused was not on legal aid at the time of sentence, and a 
period of more than one year (as set out in 4.4.2(c)) has expired, the 
JCE or High Court Unit Manager (HCUM) may provide legal assistance 
where there is a risk of substantial injustice to the accused.  

If an accused was represented by a Judicare practitioner and the matter 
was finalised and the accused did not wish to appeal the matter, such 
Judicare practitioner must be instructed to prosecute such leave to 
appeal where the client later elects to apply for appeal. This is subject to 
the practitioner still being accredited with Legal Aid SA. 

4.4.6 LEGAL AID INSTRUCTION ON APPEAL 
It is not necessary for an accused who was on legal aid for the trial to 
re-apply for legal aid for an appeal, once leave to appeal has been 
granted.  

If an accused has been granted leave to appeal, the JCE will liaise with 
the HCUM at the court where the appeal is to be heard to instruct a 
legal practitioner practising at that court to prosecute and argue the 
appeal.  

4.4.7 ACCUSED NOT PREVIOUSLY ON LEGAL AID 
Where legal aid is needed for an application/petition for leave to appeal 
or an appeal, where the accused was not on legal aid during the trial, 
the accused will have to apply for legal aid.  

4.4.8 MEANS TEST PROCEDURE 
Chapter 5 of this Guide sets out the procedure for deciding whether or 
not the accused is unable to afford the cost of his/her own legal 
representation for an appeal.  
  See Chapter 5 on page 75.  

4.4.9 NOT QUALIFYING UNDER THE MEANS TEST 
 If the legal aid applicant does not qualify for legal aid under the 

means test calculation in Annexure G2, then Chapter 5 sets out 
further steps to follow.  

  See Annexure G2 on page 292.  
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4.4.10 APPLICATIONS FOR LEGAL AID FINALISED IN TERMS OF 
PREVIOUS POLICIES 

All decisions on applications for legal aid for applications/petitions for 
leave to appeal and appeals dealt with under policies applicable at the 
time of the decision are still valid.  

4.5 Legal aid in other criminal cases 
Accused, who do not qualify for legal representation at State expense 
under the Constitution, will not receive legal aid unless this is granted by 
a court order under section 3B of the Legal Aid Act.  

4.6 Co-accused 
Whenever possible, the JCE should appoint one legal practitioner to 
represent all the accused in any one criminal trial or appeal. But this 
should not generally be more than 5 accused for each practitioner.  
 The JCE must appoint more than one legal practitioner when the 

JCE decides that there may be a conflict of interest between the 
co-accused.  

4.7 Bail applications 
There may not be more than one bail application for an accused in a 
case on a legal aid basis without the prior written consent of the JCE. 
The JCE must be satisfied that there are changed circumstances that 
justify a further bail application.  

Legal practitioners must check that their clients continue to qualify for 
legal aid. If a legal aid client is released on bail, a legal practitioner 
should satisfy himself/herself that the client continues to qualify for legal 
aid.  

4.8 Bail appeals 
Legal aid may not be granted in bail appeals without the JCE’s consent. 
The JCE must be satisfied that on a balance of probabilities there is a 
chance that the bail appeal will succeed.  

If an applicant wants legal aid for a bail appeal that is out of time, the 
JCE or HCUM must consider the prospects of success, on a balance of 
probabilities, of any necessary condonation application.  
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4.9 Civil cases 
When Legal Aid SA has sufficient resources, legal aid is available for 
the categories of cases described in 4.1.1 of this Guide where 
substantial injustice would otherwise result.  
  See 4.1.1 on page 38.  

 These criteria decide if a person has a right to legal aid in civil 
cases at State expense:  

 (a) The seriousness of the issue for the person, for example, if the 
person’s constitutional rights or personal rights are at risk.  

 (b) The complexity of the relevant law and procedure.  
 (c) The ability of the person to represent himself or herself effec-

tively without a lawyer.  
 (d) The financial situation of the person.  
 (e) The person’s chances of success in the case.  
 (f) Whether the applicant has a substantial disadvantage com-

pared with the other party in the case.  
Where these criteria are met, the applicant should get legal aid as long 
as Legal Aid SA has the necessary resources and the other require-
ments of this Guide are met.  

4.9.1 EXCLUSION OF LEGAL AID IN CERTAIN CIVIL CASES 
 Legal aid may not be granted for cases listed in (a) – (q) below, but 

a decision not to grant legal aid in these kinds of cases must be 
consistent with Legal Aid SA’s obligations under section 7 of the 
Constitution, read with relevant legislation giving content to these 
constitutional rights:  

(a) Financial enquiries under section 65 and Administration 
Orders under section 74 of Magistrates’ Courts Act 

Legal aid is not available to judgement debtors for these proceedings 
under sections 65 and 74 of the Magistrates’ Courts Act 32 of 1944.   

(b) Administration of estates and insolvency cases 
Legal aid is not available for:  
 • The administration, voluntary surrender or sequestration of an 

estate, or  
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 • The liquidation of a legal person, or  
 • Assisting with an application for the rehabilitation of an unreha-

bilitated insolvent.  
But legal aid may be granted for the administration of an estate to 
protect the best interests of children under section 28(1)(h) of the 
Constitution if the child qualifies for legal aid under 4.18 of this Guide.  

(c) Certain personal damages cases 
Legal aid is not available for an action claiming damages on the grounds 
of defamation, breach of an engagement contract, infringement of 
dignity, infringement of privacy, seduction, adultery or inducing someone 
to desert or stay away from his/her spouse. But legal aid may be 
granted to defend these kinds of actions.  

The limitations on legal aid do not apply to:  
 • Litigation in the Equality Courts, or  
 • Legal aid under Legal Aid SA’s Impact Services Policy. 
  See the Impact Services Policy in 7.3 on page 106. 

(d) Small Claims Court cases 
Legal aid is not available for any action that an applicant could bring in a 
Small Claims Court.  

In addition, legal aid is not available for the prosecution of a claim that 
does not exceed the quantitative jurisdiction of the Small Claims Court 
by more than 50%. The reason is that the likely costs of the case rarely 
justify legal action, and it can easily be brought within the jurisdiction of 
the Small Claims Court by abandoning (giving up) part of the claim.  

(e) Insufficient prospects of success, enforcement and costs 
recovery on balance of probabilities 

Legal aid is not available for any civil matter where the JCE has not 
been satisfied on a balance of probabilities that there are prospects of 
success, enforcement and, where applicable, recovery of costs.  

This limitation will not apply to Impact Services matters or matters under 
section 38 of the Constitution.  
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(f) No substantial and identifiable material benefit 
Legal aid is not available for cases where, in the opinion of the JCE, 
there is no substantial and identifiable material benefit to the client. 
While starting and defending actions in burial disputes is excluded, legal 
aid is available when burial disputes may be resolved through alter-
native dispute resolution.  

This limitation will not apply to litigation in an Equality Court and Impact 
Services matters.  

(g) Civil appeals 
Legal aid is not available in civil appeals without the NOE’s consent.  

The NOE must be satisfied that:   
 • On a balance of probabilities, there is a chance that the appeal 

will succeed, and   
 • The costs of the appeal will justify the benefit to the legal aid 

applicant. 
 #See also paragraph 12.6.2 page 189.  

(h) Legal Aid SA exclusions  
Legal aid is not available in cases excluded by the Board from time to 
time.  

(i) Costs outweigh benefits 
Legal aid is not available for any case in which, in the opinion of the 
JCE, the benefit or the potential benefit to the client does not justify the 
anticipated costs of the case.  

This exclusion does not apply to Equality Court cases or to Impact 
Services matters.  

(j) Prescription of claim 
Legal aid is not available for a claim that has prescribed or is unlikely to 
be acted on within the time left before prescription and where 
condonation is unlikely to be obtained.  

(k) Conveyancing and notarial matters  
Legal aid is not available for any notarial or conveyancing matters. In  
these cases, clients should be referred to the relevant Law Society for  
pro bono (free) assistance.   
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(l) Matters not involving litigation 
Legal aid is available for any non-litigious matter, including any arbitration 
or mediation.  

This applies to:  
 • Judicare practitioners. 
 • Justice Centres or Co-operation Partners.  
 • Labour tenant, Extension of Security of Tenure Act (ESTA) or 

Prevention of Illegal Occupation and Eviction from Land Act (PIE) 
matters.  

 • Proceedings to enforce Commission for Conciliation, Mediation 
and Arbitration (CCMA) awards.  

 • Litigation in the Labour Courts and Labour Appeal Courts.  
  For more about non-litigious legal services through Justice Centres, see 4.12 on 

page 58. 

  For more detail on labour tenant, ESTA and PIE cases, see 4.14 on page 60.  

  For more information on other labour cases, see 4.10 on page 56.  

(m) Applicant entitled to other State funded legal representation  
Legal aid is not available for a civil matter where the legal aid applicant  
is entitled to legal representation at the expense of the State Attorney or  
a government department.   

(n) Road Accident Fund and personal injury claims  
Legal aid is not available for bringing claims against the Road Accident  
Fund or any kind of personal injury claims except in the case of minors.  
Legal aid can be made available when a minor child is the claimant,  
assisted by their guardian. These kinds of cases should be done on a  
contingency fee basis by private practitioners.   

(o) Unrealistic expectations 
Legal aid is not available in all civil cases where a client has unrealistic 
expectations of what can be achieved or awarded through winning the 
case.  

(p) Administrative tribunals  
Legal Aid is not available for hearings before administrative tribunals eg:   
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 • Parole hearings  
 • Liquor licensing applications  
 • Rezoning applications  
In appropriate cases, legal aid may be granted to review decisions of  
administrative tribunals.   

(q) Restrictions on number of civil matters  
Legal aid applicants are restricted to one civil matter on legal aid at a  
time unless additional matters are approved by the ROE. The ROE must 
be satisfied that: 
 • on a balance of probabilities, there is a chance that the case will 

succeed, and 
 • the costs of the case will justify the benefit to the legal aid appli-

cant. 

4.9.2 MAINTENANCE AND DOMESTIC VIOLENCE CASES 
 In maintenance and domestic violence cases, Legal Aid SA may 

provide indigent legal aid applicants with:  

(a) An initial consultation 
An initial consultation to advise a possible litigant on his/her rights, the 
procedure to be followed and the chances of success.  

(b) Legal representation under conditions 
Legal representation in any court hearing, but only if:  
 • The legal aid recipient’s claims or defences have a chance of 

success on balance of probabilities, and  
 • The opposing party is represented by an admitted legal practi-

tioner or is an admitted legal practitioner.  
Legal representation in maintenance matters may also be provided 
where: 
 • that there has been a failure by the system to enable the appli-

cant to seek or execute the order for a period longer than 12 
months, or 

 • that there is abuse of the system by the other party which makes 
it difficult for the granting or execution of the order for a period 
longer than 12 months. 
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4.9.3 APPOINTMENT OF A CURATOR AD LITEM OR A CURA-
TOR BONIS 

(a) Decision by ROE 
When legal aid is required for the appointment of a curator ad litem or a 
curator bonis, the case must first be referred to the ROE for a decision.  
 If the proposed curator is not an Legal Aid SA employee, steps (b) 

and (c) below must be followed.  

(b) Completion and signing of forms 
When a curator ad litem or a curator bonis is appointed, the attorney 
must complete Annexure N and the proposed curator must sign the 
completed form and return it to Legal Aid SA.  
 See Annexure N on page 325.  

(c) Appointment without meeting requirements 
If an attorney appoints a curator ad litem or a curator bonis without 
meeting these requirements, Legal Aid SA reserves the right not to pay 
the curator.  

4.10 Labour cases 
4.10.1 LEGAL AID ASSISTANCE 
 Legal Aid SA may grant legal aid for:  
 • Legal representation in Labour and Labour Appeal Courts.  
 • Assistance to farm workers in finalising their rights under the 

Labour Relations Act 66 of 1995, as required under section 8(3) 
of the Extension of Security of Tenure Act 62 of 1997 (ESTA).  

 • Assistance to Legal Aid SA clients to enforce Commission for 
Conciliation, Mediation and Arbitration (CCMA) awards except 
where there is no prospect of recovery  

 See 4.9.1(e) on page 52.  

Section 149(1)(b) of the Labour Relations Act allows the CCMA, in 
co-ordination with Legal Aid SA, to further provide for legal assistance 
and advice in non-litigious forms of dispute resolution. When arrange-
ments are made to implement this provision, stakeholders will be 
advised by an Legal Aid SA Circular.  
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4.10.2 NO LEGAL AID ASSISTANCE 
 Legal Aid SA does not provide legal representation for conciliation 

and arbitration proceedings at the CCMA or Bargaining Councils.  
 For more information on non-litigious matters, see 4.9.1(l) on page 54 and non-

litigious services, see 4.12 on page 58.  

4.11 Divorce and family law cases 
4.11.1 USE OF THE REGIONAL CIVIL COURT 
If legal aid is granted for bringing a regional civil action, the action must 
be started in the Regional Civil Court, unless the JCE grants approval 
for instituting action in another court.  

4.11.2 DIVORCES IN THE HIGH COURT 
 The JCE must consider these factors when exercising discretion to 

grant legal aid for instituting a divorce action in the High Court:  
 • Cost effectiveness  
 • Logistical factors like the distance to the court  
 • The interests of the client. 

4.11.3 LIMITS ON DIVORCE ASSISTANCE 
 Legal aid will not be granted:  
 • For a divorce appeal case.  
 • In a divorce if the JCE is satisfied that there are, on a balance of 

probabilities, no prospects of success for the legal aid client to 
get what he/she is asking for.  

 • Where it is established that the client married a foreigner for 
payment so that the foreigner can get South African citizenship.  

4.11.4 CARE OF OR CONTACT WITH CHILDREN 
 Legal aid may only be granted to vary or enforce a divorce order 

when:  
 • The issue in dispute deals with the care of children or contact 

with children, and  
 • The application is supported by a report of a social worker or the 

Family Advocate.  
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The Family Advocate does not prepare a report unless proceedings 
have been instituted. Proceedings may initially be started to get the 
Family Advocate’s Report, but they should be held over:  
 • While waiting for the report of the Family Advocate, and  
 • Until the JCE has considered the legal practitioner’s merit report 

after receipt of the Family Advocate’s report.  
The JCE may still grant legal aid if convinced that the Family Advocate’s 
report may be incorrect. The JCE may obtain further reports from 
relevant experts to decide the prospects of success, on a balance of 
probabilities, of continuing litigation in spite of an unfavourable Family 
Advocate’s report.  

The JCE may authorise the continuation of legal aid, if after receipt of 
further reports, the JCE is satisfied, on a balance of probabilities, that 
there are prospects of success.  

4.11.5 CONTRIBUTIONS TO COSTS 

(a) Applying for a contribution to costs 
If a JCE has reliable information that the other party in a divorce action 
has the financial ability to make a contribution towards costs or to pay 
the costs, the JCE must direct that an application for a contribution 
towards costs be made at the first available opportunity after issuing the 
divorce summons. It is not necessary to bring this application if the costs 
of the application will be more than the amount of the contribution.  

(b) Extending the original legal aid instruction 
If the outcome of the application in (a) has not been sufficiently 
successful, the JCE may extend the original instruction to continue 
divorce proceedings.  

4.12 Non-litigious legal services 
4.12.1 NON-LITIGIOUS ASSISTANCE THROUGH JUSTICE 

CENTRES 

(a) When non-litigious legal aid is allowed 
 Legal aid may only be given for non-litigious legal services, includ-

ing arbitration and mediation, if the main service provider is:  
 • A salaried legal practitioner employed by a Justice Centre or 

Co-operation Partner.  
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 • A person working under the control and supervision of a salaried 
legal practitioner employed by a Justice Centre or Co-operation 
Partner.  

 • An accredited Judicare practitioner who is instructed to provide 
mediation services on behalf of Legal Aid SA clients. 

(b) Legal aid for specialist or expert advice 
However, in appropriate circumstances, the JCE can get advice or an 
opinion from a specialist or expert if necessary to properly advise a 
client.  

4.13 Land restitution cases 
The Restitution of Land Rights Act 22 of 1994 provides for the restitution 
of registered or unregistered rights in land by people or communities 
who were dispossessed on or after 19 June 1913 under racially-based 
discriminatory laws.  

4.13.1 CASES BEFORE 1 APRIL 1998 
Legal Aid SA acted as the agent of the Commission for the Restitution 
of Land Rights (CRLR) in providing legal representation under sec- 
tion 29(2) of the Restitution of Land Rights Act.  

Where legal aid was granted before 1 April 1998, Legal Aid SA should 
be reimbursed by the CRLR for any fees and disbursements incurred, 
irrespective of the date on which these were actually incurred.  

4.13.2 CASES AFTER 1 APRIL 1998 
Limited legal aid continues to be possible for cases under the Resti-
tution of Land Rights Act.  

4.13.3 TYPES OF CASES 
 Guidelines for land rights legal aid:  
 • In general, legal aid is excluded for claims under the Restitution 

of Land Rights Act. But legal aid is possible for proceedings 
before the Land Claims Court and matters reasonably linked to 
these proceedings when:  

 The Land Claims Commissioner makes funds available to Legal Aid ٭ 
SA to fund these matters, or  
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 The Land Claims Commission is the opposing party to the litigation or ٭ 
possible litigation.  

 • Legal aid is not available for the claim lodgement and investiga-
tion.  

4.14 Labour tenant, ESTA and PIE cases 
Legal Aid may be available for persons affected by the Land Reform 
(Labour Tenants) Act 3 of 1996, the Extension of Security of Tenure 
Act 62 of 1997 (ESTA) and the Prevention of Illegal Occupation and 
Eviction from Land Act 19 of 1998 (PIE). Legal aid for these kinds of 
cases depends on specific funding being made available to Legal Aid 
SA by government.  

Section 1 of the Land Reform (Labour Tenants) Act defines a labour 
tenant:  

“Labour tenant means a person —  

 (a) Who is residing or has the right to reside on a farm;  
 (b) Who has or has had the right to use cropping or grazing land 

on the farm referred to in paragraph (a) or another farm of the 
owner, and in consideration of such right provides or has pro-
vided labour to the owner or lessee; and  

 (c) Whose parent or grandparent resided or resides on the farm 
and had the use of cropping or grazing land on such farm or 
another farm of the owner, and in consideration of such right 
provided or provides labour to the owner or lessee of such or 
such other farm, including a person who has been appointed a 
successor to a labour tenant in accordance with the provisions 
of Section 3(4) and (5) but excluding a farm worker.”  

JCEs should treat cases involving labour tenants and farm labourers as 
a civil matter. Therefore, if the legal aid applicant qualifies for legal aid, a 
legal aid instruction must be issued for a merit report before proceeding 
with the case. In 4.14.1 to 4.14.7, we examine guidelines for handling 
labour tenant, ESTA and PIE matters.  

4.14.1 LEGAL AID WHEN FACED WITH EVICTION 
 While legal aid is not normally granted to a defendant or respondent 

before the institution of action, legal aid may be granted to labour 
tenants, or ESTA or PIE occupiers, if they satisfy the JCE that they 
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or family members are threatened with eviction. This may, as a re-
sult, require legal representation to finalise their rights under the 
Labour Relations Act 66 of 1995, as set out in section 8(3) of ESTA.  

4.14.2 DISCRETION TO APPOINT OUTSIDE ATTORNEY 
 With labour tenants and farm labourers, the JCE has a discretion to 

appoint an accredited attorney who practices outside the magiste-
rial district, but in the province within which the dispute arises.  

4.14.3 LABOUR TENANT OR FARM LABOURER? 
Where it is unclear whether the legal aid applicant is a labour tenant or a 
farm labourer, legal aid may be granted in the alternative.  
 For example: in terms of the provisions of the Land Reform (Labour 

Tenants) Act, 1996 alternatively the provisions of the Extension of 
Security of Tenure Act, 1997.  

 When legal aid is granted under this Chapter of the Guide, the legal 
aid instruction must clearly refer to either the Land Reform (Labour 
Tenants) Act of 1996 or the Extension of Security of Tenure Act of 
1997.  

4.14.4 EXTENDING A LEGAL PRACTITIONER’S MANDATE 
The JCE has the discretion, after receiving well-motivated written 
representations, to extend the mandate of any legal practitioner to act in 
any labour tenant, ESTA or PIE matter to include legal proceedings in 
the High Court or the Land Claims Court.  

4.14.5 APPLYING FOR RESCISSION OF JUDGEMENT 
Where a JCE realises that judgement has already been granted against 
any labour tenant, or ESTA or PIE occupier, an instruction must initially 
be issued for the launching of an application for rescission of judgement.  
 For example: in terms of the Land Reform (Labour Tenants) Act, 

1996 and/or the Extension of Security of Tenure Act, 1997 and/or 
the Prevention of Illegal Occupation and Eviction from Land Act 19, 
1998.  
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4.14.6 DISCRETION TO AUTHORISE ALTERNATIVE DISPUTE 
RESOLUTION 

 In labour tenant, ESTA and PIE matters where litigation has already 
started, the JCE has discretion to authorise mediation, arbitration or 
other alternative dispute resolution on a legal aid basis, including 
Judicare, if satisfied by written representations from the legal practi-
tioner that these methods are likely to:  

 • Eliminate or shorten litigation.  
 • Reduce the fees and disbursements that would otherwise be 

payable by Legal Aid SA.  
Where mediation is authorised by the JCE, the attorney instructed on a 
legal aid basis may receive payment for fees and disbursements at the 
civil tariff rates in Annexure F. The Department of Land Affairs or the 
relevant local authority must be approached to arrange for the services 
of a mediator at the expense of the Department or local authority.  
 See Annexure F on page 288.  

4.14.7 INTERIM FEES 
The JCE may authorise the payment of interim fees in any labour 
tenant, ESTA or PIE matter in which a legal practitioner makes written 
representation to the JCE.  

4.15 Asylum seekers 
Legal aid is available to Asylum seekers applying or intending to apply 
for Asylum under Chapters 3 and 4 of the Refugees Act 130 of 1998.  

4.15.1 NO RESIDENCE REQUIREMENT FOR ASYLUM SEEKERS 
 This Guide’s policies and procedures for granting legal aid in civil 

cases apply to asylum cases, except that:  
 • It is not necessary for an Asylum seeker applying for legal aid for 

an Asylum case to be physically resident in South Africa.  
 • It is sufficient if, at the date of the application for legal aid, an 

Asylum seeker is physically present in South Africa.  

4.15.2 APPLYING ANYWHERE IN SOUTH AFRICA 
An Asylum seeker, who applies for legal aid for an application for 
asylum under Section 21 of the Refugees Act, may apply anywhere in 
South Africa.  

  
 

LEGAL AID GUIDE 2013 
 

 

 
  

64  
   

4.15.3 SECTIONS 24, 25 AND 26 OF REFUGEES ACT 
 Examples of proceedings:  
 • Section 24 (decision by a Refugee Status Determination Officer). 
 • Section 25 (review by the Standing Committee). 
 • Section 26 (appeals to the Appeal Board).  
An Asylum seeker, who applies for legal aid for legal representation in 
proceedings under these sections of the Refugees Act, may apply 
anywhere in South Africa, but the services will be co-ordinated by the 
Justice Centres in Pretoria, Johannesburg, Cape Town, Port Elizabeth 
or Durban.  
 The Justice Centre where the application was made, must refer 

these matters to the closest of the Justice Centres listed above, as 
the Tribunals for hearing Section 24, 25 or 26 proceedings only sit 
in the 5 cities mentioned.  

4.15.4 LEGAL PRACTITIONER’S MANDATE FOR APPLICATION 
ONLY 

When legal aid is granted for an application for Asylum under section 21 
of the Refugees Act, the legal practitioner’s mandate ends after the 
application is lodged, and the legal practitioner reports and accounts to 
the JCE. The mandate may be extended by the JCE if it is necessary to 
deal with issues and queries arising out of the application.  

4.15.5 PRIORITISING INSTRUCTIONS IN ASYLUM CASES 
 The JCEs in Pretoria, Johannesburg, Cape Town, Port Elizabeth 

and Durban must, when distributing legal aid instructions for pro-
ceedings under sections 24, 25 and 26 of the Refugees Act, give 
preference:  

 • Firstly, to Co-operation Partners who specialise in refugee work.  
 • Secondly, to Justice Centres.  
 • Thirdly, to private legal practitioners, using Legal Aid SA’s 

Accreditation System.  
 For information on the Accreditation System, see Annexure O1 on page 326.  

4.16 Hague Convention cases 
Depending on the availability of resources, legal aid is available for 
Hague Convention cases. These are cases when the Central Authority 
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in South Africa complies with its duties under articles 7g and 26 of the 
Schedule to the Hague Convention on the Civil Aspects of International 
Child Abduction Act 72 of 1996 – the Hague Convention. This must be 
read with sections 274 to 280 of the Children’s Act 38 of 2005 dealing 
with Hague Convention matters.  
The ‘Central Authority’ refers to the State, represented in practice by the 
Family Advocate.  

4.16.1 SPECIAL RULES FOR HAGUE CONVENTION CASES 
 This Guide’s policies and procedures for granting legal aid in civil 

cases apply to Hague Convention cases, except that:  
 • It is not necessary for the applicant to be physically resident in 

South Africa.  
 • It will seldom, if ever, be possible for the legal aid applicant to 

appear in person before the JCE to complete the means test and 
legal aid application.  

 • If the legal aid applicant does not qualify under the means test, 
the National Operations Executive (NOE) must be notified so that 
he/she may advise the Central Authority.  

 • The legal practitioner instructed does not have to conduct any 
legal proceedings in the Divorce Courts, and may choose to start 
proceedings in the appropriate Division of the High Court.  

 • The legal practitioner shall be selected by the ROE, and not in 
accordance with Legal Aid SA’s Accreditation System. 

 See Annexure O1 on page 326. 

 • The person receiving the legal aid application must consult the 
ROE before authorising any instruction for a Hague Convention 
case.  

 • The ROE may consult with the Central Authority in selecting a 
competent legal practitioner to instruct.  

4.16.2 TARIFF FOR HAGUE CONVENTION CASES 
The fees and disbursements allowable in Hague Convention cases 
done on a Judicare basis fall under Legal Aid SA’s tariff for civil matters.  
 See Annexure F on page 288.  
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4.17 Equality Court cases 
Legal aid is available for matters governed by the Promotion of Equality 
and Prevention of Unfair Discrimination Act 4 of 2000. But personal 
damages claims that are excluded under this Guide may not be dealt 
with as part of an equality court action or claim.  
The fees and disbursements allowed in Equality Court cases done on a 
Judicare basis are set out in Legal Aid SA tariffs for civil matters.  
 See Annexure F on page 288.  

4.18 Children’s civil cases 
Section 28(1)(h) of our Constitution sets out the circumstances when the 
State must provide legal representation to children in civil matters.  

The State makes legal representation available through Legal Aid South 
Africa. Legal aid is available under the Legal Aid Act, provisions of the 
Constitution and other relevant legislation such as the Children’s Act 38 
of 2005.  

Legal Aid SA normally applies a means test and the provisions of the 
Constitution in making civil legal aid available. The means test 
determines if a person is indigent according to the Legal Aid Act.  

Legal aid is not available to persons who can afford their own legal 
representation. The affordability of legal representation depends on the 
person’s means and the costs of the legal representation.  

4.18.1 SUBSTANTIAL INJUSTICE 
The Constitution provides that legal representation must be granted at 
State expense in civil proceedings affecting a child if substantial 
injustice would otherwise result (section 28(1)(h)).  
 These criteria decide if a child has a right to legal aid in civil cases 

at State expense:  
 • The seriousness of the issue for the child, for example, if the 

child’s constitutional rights or personal rights are at risk.  
 • The complexity of the relevant law and procedure.  
 • The ability of the child to represent himself or herself effectively 

without a lawyer.  
 • The financial situation of the child or the child’s parents or guard-

ians.  
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 • The child’s chances of success in the case.  
 • Whether the child has a substantial disadvantage compared with 

the other party in the case.  
Where these criteria are met, the child should get legal aid as long as 
Legal Aid SA has the necessary resources and the other requirements 
of this Guide are met.  

4.18.2 LEGAL AID APPLICATION 
 An application for legal aid by a child is similar to other legal aid 

applications, except that:  
 • A child or any adult acting on behalf of the child may apply for 

legal aid.  
 • If there is a court order requiring legal aid to be provided, then 

the application for legal aid (LA1) does not have to be signed.  
 • If there is no court order, then the person acting on behalf of the 

child may sign the application for legal aid on behalf of the child.  
If the child is not assisted by an adult, then the JCE should assist in 
obtaining the necessary information to complete the application for legal 
aid on behalf of the child.  
The JCE must then sign the application certifying that he/she completed 
the application for legal aid on behalf of the child.  

4.18.3 MEANS TEST 
 The means test is similar in an application for legal aid by a child, 

except that:  
 • Where the child is not assisted by his/her parents or guardians, 

then the child’s means will be considered.  
 • Where the child is assisted by his/her parents or guardians, then 

their means will be considered.  
 • If the child is assisted by his/her parents or guardians, who exceed 

the means test and can afford to provide legal representation for 
the child, yet fail, refuse and or neglect to do this, then legal aid 
will be provided to the child if substantial injustice would other-
wise result.  
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  If this happens, Legal Aid SA may institute proceedings against 
the parents or guardians to recover these costs if: 

 The parents or guardians could afford to provide legal ٭ 
representation for the child as a part of their duty of support, 
and   ٭ They neglected, failed or refused to provide legal representa-
tion for the child.  

4.18.4 INSUFFICIENT PROSPECTS OF SUCCESS, 
ENFORCEMENT AND COSTS RECOVERY ON BALANCE 
OF PROBABILITIES 

 Where a child is the respondent or defendant in a civil matter, the 
merits of the civil matter are irrelevant and a child will be entitled to 
legal aid irrespective of the merits.  

 If a child wishes to bring civil proceedings, then the merits will be 
relevant.  

4.18.5 THE CHILDREN’S ACT: LEGAL REPRESENTATION OF 
CHILDREN 

If substantial injustice would otherwise result, sections 29(6)(a) and (b) 
of the Children’s Act direct a court to appoint a legal practitioner to 
represent the child at the court proceedings and order the parties to the 
proceedings, or any one of them, or the State, to pay the costs of the 
representation.  
Sections 55(1) and (2) of the Children’s Act say that, where a child 
involved in a matter before the Children’s Court is not represented by a 
legal representative, and the court is of the opinion that it would be in 
the best interests of the child to have legal representation, the court 
must refer the matter to Legal Aid SA to prepare a section 3B report.  
Legal Aid SA must:  
 • Deal with the matter according to section 3B of the Legal Aid Act, 

adapted to the context of the child.  
 • Evaluate the matter and submit a report back to the court under 

section 3B(2).  
Once the court has received the written report from Legal Aid SA, then 
the Court may order the Board to provide legal representation at State 
expense.  
 The effect of section 55 is to limit the right to legal representation at 

State expense for matters relating to the Children’s Act to when the 
court orders Legal Aid SA to provide legal representation for children.  
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4.18.6 TYPES OF CHILDREN’S ACT MATTERS WHERE LEGAL 
REPRESENTATION CAN BE ORDERED 

(a) Parental responsibilities and rights agreements 
Before registering a parental responsibilities and rights agreement, or 
making a parental responsibilities and rights agreement an order of 
court, the Family Advocate or the court must be satisfied that the 
parental responsibilities and rights agreement is in the best interests of 
the child.  
 See sections 22(4) and 22(5) of the Children’s Act.  

(b) Assignment of contact and care to interested person by order 
of court 

Any person having an interest in the care, well-being or development of 
a child may apply to the High Court, a divorce court in divorce matters or 
the Children’s Court for an order granting the applicant contact with the 
child or care of the child, with some conditions if necessary.  
 See section 23 of the Children’s Act.  

(c) Assignment of guardianship by order of court 
Any person having an interest in the care, well-being and development 
of a child may apply to the High Court for an order granting guardianship 
of the child to the applicant.  
 See section 24 of the Children’s Act.  

(d) Person claiming paternity 
A person who is not married to the mother of a child, and who is or 
claims to be the biological father of the child, may apply for an 
amendment to the registration of birth of the child identifying him as the 
father of the child, if the mother consents to this amendment.  

Where the mother refuses to consent, is incompetent to give consent, 
cannot be located or is deceased, then a person may apply to a court 
for an order confirming his paternity of the child.  
 See section 26(1)(b) of the Children’s Act and section 11(4) of the Births and Deaths 

Registration Act 51 of 1992.  

(e) Termination, extension, suspension or restriction of parental 
responsibilities and rights 

A person may apply to the High Court, a divorce court in a divorce 
matter or a children’s court for an order suspending for a period, 
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terminating, extending or limiting any or all of the parental respon-
sibilities and rights which a specific person has in relation to a child.  

This application may be combined with an application for the assign-
ment of contact and care over the child to the applicant.  
 See sections 23 and 28 of the Children’s Act.  

(f) Child in need of care and protection 
A children’s court must decide the question of whether a child is a child 
in need of care.  
 The Children’s Act says that a child is in need of care and protec-

tion if, the child:  
 • Has been abandoned or orphaned and is without any visible 

means of support.  
 • Displays behaviour which cannot be controlled by the parent or 

care-giver.  
 • Lives or works on the streets or begs for a living.  
 • Is addicted to a dependence-producing substance and is without 

any support to get treatment for this dependency.  
 • Has been exploited or lives in circumstances that expose the 

child to exploitation.  
 • Lives in or is exposed to circumstances which may seriously 

harm the child’s physical, mental or social well-being.  
 • May be at risk if returned to the custody of the parent, guardian 

or care-giver of the child as there is reason to believe that he/she 
will live in or be exposed to circumstances which may seriously 
harm the physical, mental or social well-being of the child.  

 • Is in a state of physical or mental neglect.  
 • Is being maltreated, abused, deliberately neglected or degraded 

by a parent, a care-giver, a person who has parental responsibili-
ties and rights, or a family member of the child, or by a person 
under whose control the child is.  

In addition, a child who is a victim of child labour or a child in a child-
headed household may also be a child in need of care and protection.  
 See sections 150 to 160 of the Children’s Act.  

(g) Adoption 
A child is adopted if the child has been placed in the permanent care of 
a person under a court order following section 242 of the Children’s Act.  
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In considering an application for the adoption of a child, a court must 
take all relevant factors into account, as listed in section 240 of the 
Children’s Act. This includes whether the adoption is in the best 
interests of the child.  
 See sections 228 to 253 of the Children’s Act.  

The Children’s Court may make an order for an adoption between 
countries (inter-country adoption) if all requirements have been complied 
with, including section 231 on persons who may adopt a child.  
 See also sections 254 to 273 of the Children’s Act.  

(h) Child abduction provisions of the Hague Convention 
The Hague Convention on International Child Abduction is in force in 
South Africa, with its provisions subject to our Children’s Act.  

The Children’s Act directs that a legal representative must represent the 
child in all applications under the Hague Convention if the requirements 
of Section 55 are met.  
 For more on Hague Convention cases, see 4.16 on page 63.  

 Legal Aid SA policies and procedures for granting legal aid in civil 
cases apply to Hague Convention cases, except that:  

 • It will seldom, if ever, be possible for the legal aid applicant/child 
to complete the means test and legal aid application.  

 • If the legal aid applicant does not qualify under the means test, 
the NOE must be notified so that he/she may advise the Central 
Authority.  

 • The ROE must select the legal practitioner for the child (in other 
words, not following Legal Aid SA’s Accreditation System).  

 • The person receiving the legal aid application must consult the 
ROE before authorising any instruction for a Hague Convention 
case.  

 • The ROE may consult with the Central Authority in selecting a 
competent legal practitioner to instruct for the child. 

 See sections 270 to 280 of the Children’s Act. 

The fees and disbursements allowed in Hague Convention cases done 
on a Judicare basis fall under Legal Aid SA’s tariff for civil matters.  
 See Annexure F on page 288.  
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4.18.7 OTHER LEGISLATION REQUIRING LEGAL 
REPRESENTATION FOR CHILDREN 

(a) Intervention in divorce, maintenance or custody proceedings 
The ROE must give prior written consent for a child to get legal repre-
sentation to intervene in divorce, care or maintenance proceedings 
between the parents of the child if:  
 • This is needed to protect the best interests of a child, and  
 • If substantial injustice would otherwise result.  
 See the Divorce Act 70 of 1979 and the Maintenance Act 99 of 1998.  

(b) Administration of estates 
Legal aid may be granted for the administration of an estate where it is 
required to protect the best interests of a child and if the child qualifies 
for legal aid according to 4.18.2 on page 66.  

Legal aid in these matters is restricted to estate matters where the value 
of the estate does not exceed the amount determined by the Minister in 
terms of section 18(3) of the Administration of Estates Act of 1965, save 
where there is an immovable property that exceeds the said amount but 
is valued at less than R500 000. 
 See the Administration of Estates Act 66 of 1965.  

(c) Road accident fund and personal injury claims 
If substantial injustice would otherwise result, legal aid is available for 
bringing claims against the Road Accident Fund and for bringing per-
sonal injury claims where a minor child is the claimant, assisted by 
his/her guardian.  
 See the Road Accident Fund Act 56 of 1996.  

(d) Domestic Violence Act 
Legal aid may be granted to a child in a domestic violence matter where 
it is required to protect the best interests of a child and if substantial 
injustice would otherwise result.  
 See the Domestic Violence Act 116 of 1998.  

(e) Refugees Act 
Legal aid may be granted to an unaccompanied foreign minor under the 
Refugees Act where it is required to protect the best interests of a child 
and if substantial injustice would otherwise result.  
 See the Refugees Act 130 of 1998.  



  
 

CHAPTER 4: LEGAL AID MATTERS 
 

 

 
  

 73 
   

4.18.8 OTHER MATTERS REQUIRING LEGAL REPRESENTATION 
FOR CHILDREN 

(a) Money claims 
Legal aid may be granted to a child for a money claim that exceeds the 
Small Claims Court jurisdiction by more than 50% where it is required to 
protect the best interests of a child and if substantial injustice would 
otherwise result.  

(b) Curator ad litem and curator bonis applications 
When legal aid is required for the appointment of a curator ad litem or a 
curator bonis, the case must first be referred to the ROE for a decision.  
 If the proposed curator is not an Legal Aid SA employee, these 

steps must be followed:  
 • When a curator ad litem or a curator bonis is appointed, the 

attorney must complete Annexure N and the proposed curator 
must sign the completed form and return it to Legal Aid SA.  

 See Annexure N on page 325.  

 • If an attorney appoints a curator ad litem or a curator bonis 
without meeting these requirements, Legal Aid SA reserves the 
right not to pay the curator.  

4.19 Mental Health Care Act users 
Legal aid is available to health care users, where substantial injustice 
would otherwise result, in accordance with section 15 of the Mental 
Health Care Act 17 of 2002.  
 The Legal Aid Guide’s provisions on the means test are relevant to 

an application for legal aid by a mental health care user, except that:  
 • Where the mental health care user is not assisted, then the means 

of the mental health care user will be considered.  
 • Where the mental health care user is assisted by his/her parents, 

guardian, spouse, life partner or child, then his/her means will be 
considered.  

 • If the mental health care user is assisted by his/her parents, guard-
ian, spouse, life partner or child, who exceed the means test and 
can afford to provide legal representation for the mental health 
care user, yet fail, refuse and or neglect to do this, then legal aid 
will be provided to the mental health care user if substantial injus-
tice would otherwise result.  

  
 

LEGAL AID GUIDE 2013 
 

 

 
  

74  
   

 If this happens, Legal Aid SA may institute proceedings against the 
parents, guardian, spouse, life partner or child to recover these 
costs if:  

 The parents, guardian, spouse, life partner or child could afford to provide ٭ 
legal representation for the mental health care user as a part of their 
duty of support, and  

 They neglected, failed or refused to provide legal representation for ٭ 
the mental health care user.  

4.20 Commissions of Inquiries 
Where funds are made available by the establishing authority of the 
commission, legal aid should be provided for the purpose of legal repre-
sentation at commissions for persons appearing before a commission of 
inquiry where the commission has certified that they have standing 
before the commission and qualify for legal aid assistance. Where such 
funding is not made available, then legal aid will only be made available 
in exceptional circumstances such as where a person has a substantial 
and material interest in the outcome of the commission and which could 
materially influence the outcome of any potential civil claim, provided 
that: 
 (a) such person/s are indigent and qualify in terms of the means 

test; 
 (b) such person/s has/have been certified by the Commissioner 

that they have a proper standing before the commission; 
 (c) the prospect of hardship to the person/s if assistance is de-

clined; 
 (d) the nature and significance of the evidence that the person/s 

is/are giving or appears likely to give; 
 (e) the extent to which representation is required to enable the 

inquiry to fulfil its purpose; 
 (f) whether the interests of a person will be advanced by any other 

person/association certified to appear before the commission; 
 (g) any other matter relating to the public interest. 
Subject to Legal Aid South Africa being able to allocate the necessary 
resources/funding.  

Subject further that funding shall be provided subject to compliance with 
unsolicited proposals dealt with under National Treasury Practice Note 
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11 of 2008/2009, where such persons seek to use/appoint practitioners 
of their own choice.  

Judicare tariffs as set out in Annexure F will apply where a legal 
practitioner in private practice is instructed. 
 See paragraph 10.6.6 on Page 144.  

 



 
  

 75 
   

 

Chapter 5: 

Qualifying for Legal Aid 

5.1 Indigence and the means test 
The Act does not define ‘indigent person’. Therefore, Legal Aid SA has 
laid down a means test that is revised from time to time. The means test 
determines indigence for the purpose of considering legal aid. 

With effect from 1 July 2004, simplified means test forms have been 
used in all cases that cannot be disposed of on the LA1 form. 
 Compare the LA1 form in Annexure C on page 257 with the amplified form in 

Annexure G1 & G2 on page 292. 

5.1.1 MEANS TEST ENQUIRY — 3 STEPS  
 These guidelines set out 2 steps for determining qualification for 

legal aid through the means test in criminal or civil matters. In crim-
inal cases where the means test is exceeded by the applicant, then 
legal aid should be refused and the legal aid applicant should be 
advised of the right to appeal in accordance with Annexure L. A le-
gal aid applicant must qualify both in respect of gross monthly in-
come and net assets to pass the means test. 

 See Annexure L on page 264. 

First: 
 • The legal aid applicant completes, or is assisted in completing, 

the legal aid application. 
 See Annexure C on page 257. 

 • If the applicant is unemployed and has no income or assets, or 
receives only a State grant or old age pension from the South Af-
rican Social Security Agency (SASSA), the enquiry is completed. 

 • If the applicant is employed, or has an income and/or assets, 
then the process continues to the next step. 

Second: 
 • The person receiving the legal aid application determines wheth-

er the legal aid applicant is single or a member of a household or 
a child. 
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 For more information, see 5.1.4 on page 77, 5.1.5 on page 78 or 5.1.2 on page 77. 

 • The legal aid applicant completes the means test in the normal 
manner. 

 See Annexures G1 & G2 on page 292. 

 • If the legal aid applicant qualifies for legal aid under the means 
test, the legal aid applicant is both indigent and is unable to 
afford the cost of his/her own legal representation. 

 • If the legal aid applicant qualifies under the means test, this ends 
the enquiry into the legal aid applicant’s ability to pay for the cost 
of his/her own legal representation. 

 • If the legal aid applicant is seeking legal aid in a criminal case 
being heard before a Regional Court or a High Court, but does 
not pass the means test, and does not fall within the JCE’s or 
ROE’s discretion under 5.1.14 or 5.1.15, then legal aid must be 
refused and the legal aid applicant must be advised of his/her 
right to appeal against the refusal of legal aid in accordance with 
Annexure L. 

 See S. 5.1.14 and S. 5.1.15 on pages 81/82. 

 See Annexure L on page 264. 

Appeal to CCMC: 
 • If the legal aid applicant does not pass the means test as set out 

in Annexure G1 & G2, but if the matter otherwise qualifies for 
legal representation under 4.1.1 or 4.4.2 of this Guide, then the 
applicant may appeal against the refusal of legal aid to CCMC. 

 • The legal aid applicant completes Annexure G3 and must submit 
a detailed motivation setting out why he/she will not be able to af-
ford the cost of his/her own legal representation from his/her own 
resources having regard to his/her income, expenditure, assets 
and liabilities. 

 • Annexure G3 and the detailed motivation is sent to the Constitu-
tional Case Management Committee (CCMC) to consider the 
appeal against refusal of legal aid and to decide whether or not 
the legal aid applicant should qualify for legal representation at 
State expense. 

 • In deciding the appeal against refusal of legal aid, the CCMC 
should consider: 
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 The income, expenditure, assets and liabilities of the legal aid ٭ 
applicant. 

 .The nature and number of the charges involved ٭ 
 .The number of accused involved ٭ 
 .The court in which the proceedings are to take place ٭ 
-The anticipated duration and anticipated cost of the proceed ٭ 

ings. 
 Any factors relating to the complexity of the case and the ٭ 

personal circumstances of the accused reported to the CCMC. 
 • Under section 3(d) of the Act read with 5.1.8, the CCMC may fix 

conditions for the payment of a contribution to the Board by the 
legal aid applicant, which should, where possible, be made an 
order of court. 

 See 4.1.1 on page 38 and 4.4.2 on page 47. 

 See Annexure G1 & G2 on page 292 and Annexure G3 on page 293. 

5.1.2 CHILDREN 
 The means test for households is applicable to children or their 

parents or guardians in all matters as set out in para-
graph 4.18.2(b). 

 See 4.18.3 on page 66. 

5.1.3 SASSA GRANTS 
 SASSA grants are not taken into account in calculating income for 

purpose of the means test. 

5.1.4 SINGLE APPLICANTS  
 A single applicant who has a net monthly income after deduction of 

income tax of R5, 500 a month or less will qualify for completely 
subsidised legal aid. 

‘Net monthly income’ includes income from all sources. 
 Examples of what is included in net monthly income: 
 • Salary/wages 
 • Overtime (provided not occasional) 
 • Allowances 
 • Subsidies 
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 • Bonuses 
 • Interest received 
 • Rentals received 
 • Maintenance received 
 • Grants received 
 • Pension 
 • Dividends 
 • Commission 

5.1.5 HOUSEHOLDS  
 An applicant, who is a member of a household and whose house 

hold has a net monthly income after deduction of income tax of  
R6, 000 a month or less, will qualify for completely subsidised legal 
aid.  

A ‘household’ means a group of people who live together for at least 4  
nights a week and who share meals and resources.  

5.1.6 NET ASSETS  
 A legal aid applicant or household who do not own immovable 

property will be permitted to have net movable assets (including 
physical and/or intellectual rights to property) of up to R100,000 
without being disqualified under the means test.  

 A legal aid applicant or household who own immovable property will 
be permitted to have net immovable assets and movable assets 
(including physical and/or intellectual rights to property) of up to 
R500, 000, but the applicant/household must physically reside in 
the immovable property or at least one of the immovable properties 
(where more than one) unless the ROE authorises to the contrary. 

‘Assets’ consist of: 
 • Movable or immovable property, and 
 • Corporeal or intellectual rights to property. 

 Examples of assets: 
 • Investments 
 • A house 
 • Furniture 
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 • A motor vehicle 
 • A right to occupy a farm under a will 
 • A right to receive a lump sum payment 
 • A claim against a debtor 
 • A sum of money in a bank account 
 • Shares in a company. 

 Examples of what are not assets: 
 • A bet on a horse in a race not yet run 
 • A lotto ticket for next Saturday’s draw 
 • A hope of inheriting from a person who is still alive. 
‘Net assets’ are assets less liabilities. ‘Liabilities’ are debts owed by the 
legal aid applicant. 
 Examples of liabilities: 
 • A mortgage bond 
 • The balance owing under a credit agreement 
 • An obligation to pay a sum of money 
 • A bank overdraft. 
 Examples of what are usually not liabilities (unless the person is in 

debt): 
 • Income tax 
 • Rent 
 • Maintenance 
 • Clothing accounts. 

5.1.7 INDIGENCE OF GROUPS OR CLASSES OF APPLICANTS 
Where it is necessary to determine whether a group or class of persons 
qualify for legal aid according to this Guide or Impact Services Policy, 
the Justice Centre receiving the legal aid application shall ensure that a 
sufficient number of means tests are completed to satisfy Legal Aid SA 
that a substantial portion of the group or class are indigent. The ROE 
should determine the number of individuals of the group or class who 
should complete a means test. 
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5.1.8 PARTIALLY SUBSIDISED LEGAL AID  
(a) An applicant who exceeds the means test is not as of right entitled to 
legal aid merely because he/she is willing to pay the applicable cost 
recovery in monthly contributions. Each case has to be assessed by 
CCMC on its own merits according to:  
 • and the criteria relevant to determine whether the applicant will 

suffer substantial injustice if legal representation is not provided 
at State expense;  

 • Whether the applicant will be able to afford the cost of his/her own 
legal representation; 

 • Whether the applicant is able to adjust his/her standard of living 
to be able to afford the cost of his/her own legal representation.  

(b) The contribution amount must be paid monthly on advance until that 
cost recovery amount is paid in full, cessation of the trial or if the 
accused is convicted and sentenced to direct imprisonment, whereafter 
no further payment will become due and payable.   
(c) Where an applicant’s circumstances change subsequent to the 
granting of legal aid subject to the payment of a contribution, then the 
applicant may motivate to CCMC for an amendment of the contribution 
amount.   

(d) If the accused fails to pay any contribution due, then legal aid will 
terminate and the assigned legal practitioner must advise the accused 
and the relevant judicial officer of the termination of legal aid either in 
writing or in court at the next appearance.  

(e) If the assigned legal practitioner is instructed on Judicare, then the 
Judicare practitioner must take instruction from the client as to whether 
the client will privately fund the practitioner or terminates the 
practitioner’s mandate. 
(f) Where a court in accordance with section 3B of the Act, read with 
5.5.3(a), orders the provision of legal aid where an applicant exceeds 
the means test, then such court order must provide for a contribution in 
accordance with the provisions of the policy. 

See 11.2.3 on page 145 for the procedure relating to the Recovery of 
Contributions (as amended by Circular 2 of 2010). 

(g) In criminal matters the cost recovery as per Table A and monthly 
contributions guidelines as per Table B hereto, subject to the discretion 
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of CCMC, may be applied to any application for legal aid where legal aid 
is granted to any person whose monthly income or net assets exceeds 
the means test; 

TABLE A 
 

Table A – Cost Recovery per Court Type 

 Gross Monthly 
Income less 
Income Tax 

Cost Recovery 
Percentage of 

Anticipated Cost 
Cost Recovery Amount Taken at Anticipated Cost with regard to the Duration of the Matter 

  DC RC HC District Court Regional Court 

     

1 Trial 
Day 

2-3 Trial 
Days 

4-5 Trial 
Days 

 5 Trial 
Days – Per 5 
trial days or 
part thereof 

1 Trial 
Day 

2-5 Trial 
Days 

6-10 Trial 
Days 

 10 Trial 
Days – Per 

10 trial days 
or part 
thereof 

1 
Up to  
R8 000 0% 0% 0% 

        

2 
R8 001–
R12 500 35% 25% 10% 

 
R1 070 R1 926 R2 782 

 
R1 484 R3 180 R4 240 

3 
R12 501–
R20 000 75% 40% 20% 

 
R2 293 R4 128 R5 962 

 
R2 374 R5 088 R6 784 

4 
R20 001–
R30 000 95% 95% 55% 

 
 R5 228 R7 552 

 
R5 639 R12 084 R16 112 

5 
More than 
R30 000 100% 100% 90% 

 
  R7 950 

 
  R16,960 

             

             

             

 

 

 

   

 

   

 

   

 Gross Monthly 
Income less 
Income Tax 

Cost Recovery 
Percentage of 

Anticipated Cost 
Cost Recovery Amount Taken at Anticipated Cost with regard to the Duration of the Matter 

  DC RC HC High Court 

     

1 Trial 
Day 5 Day Trial 10 Day 

Trial 
15 Day 

Trial  20 Day Trial 

 20 Day 
Trial – Per 

20 trial days 
or part 
thereof 

 

1 
Up to  
R8 000 0% 0% 0% 

       

2 
R8 001–
R12 500 35% 25% 10% 

 
R1 530 R3 060 R4 590 R6 120 R7 650  

3 
R12 501–
R20 000 75% 40% 20% 

 
R3 060 R6 120 R9 180 R12 240 R15 300  

4 
R20 001–
R30 000 95% 95% 55% 

 
R8 415 R16 830 R25 245 R33 660 R42 075  

5 
More than 
R30 000 100% 100% 90% 

 
 R27 540 R41 310 R55 080 R68 850  

Note 1    The cost recovery amount is based on the Judicare Criminal Tariffs 
 

    The Grey shaded area indicates that the applicants do not qualify for legal aid assistance 
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TABLE B 

Table B – Monthly Contribution per Income Bracket 

 Gross Monthly 
Income less 
Income Tax 

   
Rate of Monthly Contribution 

  

  DC RC HC    

1 Up to R8 000 0% 0% 0%
 Min  

Contribution 
Max  

Contribution 

2 R8 001–R12 500 35% 25% 10% Minimum of R300 + 10% of the amount over R10 000 R300 R550 

3 R12 501–R20 000 75% 40% 20% R550 + 17% of the amount over R12 500 R550 R1 862 

4 R20 001–R30 000 95% 95% 55% R1 862 + 27.5% of the amount over R20 000 R1 862 R4 612 

5 More than R30 000 100% 100% 90% As decided by CCMC R4 612  

        

5.1.9 LITIGATION BETWEEN SPOUSES 
 Where a person applies for legal aid for litigation or possible litiga-

tion between spouses, the applicant must be assessed as a single 
person. 

Spouse refers to the partner of a ‘married person’. In this Guide, a 
‘married person’ means: 
 • A person married under the law of South Africa. 
 • A person joined in a union recognised under customary or com-

mon law as a marriage/union/universal partnership. 
 • A civil union partner of a person in a civil union (a marriage or a 

civil partnership) entered into under the Civil Union Act 17 of 
2006. 

5.1.10 INCOME OR ASSETS OF PARENTS, SPOUSES OR OTHER 
RELATIVES 

 No account is taken of the income or assets of the parents, spous-
es or any other relative of the legal aid applicant in any matter in 
which the applicant is entitled to legal aid under section 35 of the 
Constitution. 

 The income of parents or guardians of a child is taken into account 
in civil matters, as set out in 4.18.3. 

 See 4.18.3 on page 66. 

 The income of parents, guardians, spouses, life partners or children 
of a mental health care user is taken into account, as set out in 
4.19. 

 See 4.19 on page 72. 
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5.1.11 PROPERTY AND MONEY FROM A DECEASED ESTATE 
 In determining the property of a legal aid applicant or his/her 

spouse, the person receiving the legal aid application must take into 
account any property (including money) that a legal aid applicant is, 
or will be entitled to receive, from the estate of any deceased per-
son. 

This is taken into account even though: 
• No distribution account has been drawn up. 
• The legal aid applicant or his/her spouse has not yet taken transfer 

of or received delivery of the property. 
• The property is held in the name of the estate or in the name of a 

trust. 

5.1.12 TRUST/COMPANY/LEGAL PERSONALITY ASSETS 
If any assets are owned by a trust, company or other legal personality 
but controlled either directly or indirectly by the legal aid applicant or 
his/her spouse, dependant, sibling, parent, descendant or nominee for 
the direct or indirect benefit of the legal aid applicant or his/her spouse, 
dependant, sibling, parent, descendant or nominee, such assets shall 
be deemed to be owned by the legal aid applicant for the purposes of 
determining whether the legal aid applicant qualifies for legal aid. 

Where there are beneficiaries other than the applicant and/or his/her 
spouse, dependant, sibling, parent, descendant or nominee, the 
applicant is deemed to be the owner of his/her percentage share of the 
said assets. 

5.1.13 MAINTENANCE AND GRANTS 
 Maintenance or any grant received for a dependent must be in-

cluded in income. 

5.1.14 JCE’S DISCRETION  
 A JCE has the discretion to authorise fully subsidised legal aid for  

any applicant who is over the means test by up to R1 500.00 a 
month  in respect of gross income for all matters. 

The JCE’s decision will then be sent to the person receiving the legal 
aid application.  
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5.1.15 ROE’S DISCRETION  
 A ROE has the discretion to authorise fully subsidised legal aid for  

any applicant who is over the means test by up to R3,000 a month  
in respect of gross income for all matters. 

 A ROE has a discretion to authorise fully subsidised legal aid for 
any applicant who is over the means test by up to R100,000.00 in 
respect of net assets for all matters. 

The ROEs decision will then be sent to the person receiving the legal  
aid application.  

5.2 Proof of qualification 
 In general, an applicant for legal aid must satisfy the JCE that 

he/she is a natural person, who is indigent as set out in this Guide. 
The documentary proof of income, value of assets and other rele-
vant information must be verified where possible. 

5.2.1 DOCUMENTARY EVIDENCE 
Whenever possible, the person receiving the legal aid application must 
obtain documentary evidence of income, assets and liabilities. This 
includes copies of trust deeds and financial statements of trusts in the 
circumstances set out in 5.1.12. 
 See 5.1.12 on page 81. 

All documentary evidence, together with the completed means test, 
must accompany the application form. 
 Depending on the circumstances, refer to Annexures C, G1 & G2 or G3. 

5.2.2 PROOF OF INCOME AND ASSETS 
Proof of income, or State grant or old age pension, must be submitted 
with the legal aid application, with whatever supporting documents are 
available. 
 Examples of proof of income: 
 • An official salary voucher 
 • A letter of confirmation from the employer 
 • A certified statement of income and expenditure 
 • Any relevant tax assessment or bank statements 
 • Certificates of investments 
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 • Documentary evidence on all issues referred to in Annexures G1, 
G2 or G3. 

 See Annexure G1 and G2 on page 292 or G3 on page 293. 

5.2.3 WRITTEN DISCLOSURE OF ASSETS 
Legal Aid SA may ask a legal aid applicant to make a written disclosure 
of all assets and to consent in writing to the release to Legal Aid SA of 
all information required. 
 For information on the privacy and confidentiality of information given to Legal Aid SA, 

see 10.1 on page 137. 

5.2.4 A PERSON WITHOUT INCOME 
If legal aid is granted to a person without income, the reason why the 
person has no income must be stated briefly on the LA1 application 
form. The person receiving the application must explain to the applicant 
the consequences of a false statement about their income or assets, 
and that they may face prosecution for giving false information. 
 See Annexure C on page 257. 

5.2.5 FURTHER FACTORS AFFECTING QUALIFICATION 
 After checking minimum basic requirements for qualifying for legal 

aid, JCEs must also be guided by: 
 • The magnitude of the risk – in other words, the likely costs of 

providing legal aid in a particular matter. 
 • The likelihood of the legal aid applicant not qualifying for legal aid 

after further enquiry. 
 • The available resources to render legal aid in non-litigious mat-

ters. 
 For more on non-litigious matters, see 4.9.1(I) on page 54 and 4.12 on page 58. 

If the JCE decides that there is a high risk relating to costs or that an 
applicant is not likely to qualify after further enquiry, then the matter 
should be referred to the ROE or CCMC under 5.2.6. 

5.2.6 HIGH COST AND HIGH RISK MATTERS  
ROEs and the CCMC will monitor high cost and lengthy duration  
matters where the costs exceed R 50 000 or ensues for longer than  
20 trial days.  
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The ROE or CCMC will choose whether or not to request a forensic  
enquiry before deciding whether or not the application for legal aid is to  
be granted.  
 See also 10.7 on pages 146 to 147 on forensic investigations where fraud and abuse 

of legal aid is suspected.  

5.3 Legal aid under the Constitution 
Under the Constitution, Legal Aid SA must determine ‘where substantial 
injustice would otherwise result’ if legal aid was not given. This is limited 
by section 36 of the Constitution and any relevant legislation giving 
content to the rights in the Constitution. 
 For more on substantial injustice, see 4.1 on page 37, 4.9 on page 51 and 4.18.1 on 

page 65. 

5.3.1 URGENT DECISIONS 
Where the urgency of the case demands it, the person receiving the 
legal aid application may communicate the information in Annexures G2 
and G3 to the JCE telephonically with a view to getting an urgent 
decision. 

 See Annexure G1 & G2 and G3 on page 292 and 293. 

5.3.2 CHILDREN 
 For legal aid under section 35(3)(g) of the Constitution, a child will 

not have to qualify for legal aid through any means test if the child 
needs legal representation for a criminal case. 

 For legal aid under section 28(1)(h) of the Constitution, read with 
any relevant legislation, a child will have to quality for legal aid, as 
set out in 4.18. 

 See 4.18.1–3 on pages 65 and 66. 

Legal Aid SA may decide to make a claim against the parents to recover 
the costs incurred, if the parents could afford to provide legal 
representation for the child as a part of their duty of support, and failed, 
refused or neglected to do this. 

5.4 Legal aid in civil cases under the Legal Aid Act 
Owing to financial limitations, Legal Aid SA is forced to restrict the aid it 
provides and in certain cases must decline to offer assistance. 
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 See 4.9 – 4.19 on pages 51 to 72 for details. 

Legal Aid SA uses the requirements set out in 5.4.1 and 5.4.2 to assist 
in determining qualification for legal aid in civil cases. 

5.4.1 PROSPECTS OF SUCCESS ON A BALANCE OF 
PROBABILITIES 

 To qualify for legal aid in a civil case, the applicant’s case must 
have, on a balance of probabilities prospects of success and where 
applicable, prospects of enforcement. 

5.4.2 DUTY ON LEGAL PRACTITIONER 
 Before a legal practitioner enters into or continues with litigation on 

a legal aid basis, he/she must: 
 • Be satisfied that the client in a civil case has prospects of suc-

cess on a balance of probabilities, and 
 • Convince the JCE by written report and response that there is a 

prospect of success, and where applicable, prospects of enforce-
ment on a balance of probabilities. 

5.4.3 MATTERS WHERE MERIT REPORT IS NOT REQUIRED 
A merit report for civil legal is not required in the following cases: 
 • simple divorces; 
 • eviction cases, where assistance can be granted to negotiate 

with the owner to allow the clients some time in the property; 
 • uncontested divorce; 
 • domestic violence to protect the best interest of the child; 
 • administration of estates. 

5.5 Formal application for legal aid 

5.5.1 PERSONS WHO MAY RECEIVE LEGAL AID 
APPLICATIONS 

 These persons may receive legal aid applications when the need 
arises: 

 (a) Any person who is admitted to practise as an attorney or as an 
advocate, and who is employed by Legal Aid SA. 

  
 

LEGAL AID GUIDE 2013 
 

 

 
  

88  
   

 (b) A candidate attorney employed by Legal Aid SA’s Justice 
Centre. 

 (c) The administrative staff employed at Legal Aid SA’s Justice 
Centres. 

 (d) Administrative Managers at Justice Centres. 
 (e) Paralegals at Justice Centres. 
 (f) Agent legal aid officers of the Department of Justice and Con-

stitutional Development. 
 (g) A person who is, in the opinion of the NOE, a fit and proper 

person to act. 
Based on a good reason, the NOE may also withdraw the authority of 
any person to receive legal aid applications. 
Where the application is received by a person mentioned in (a) or (b) 
above, they may immediately render legal services to the applicant 
where it prima facie appears that the applicant qualifies for legal aid. 

5.5.2 PERSONAL APPLICATION 
 An applicant for legal aid must apply for legal aid by calling on a 

person who may receive legal aid applications personally, or per-
sonally submitting a completed application. 

 (a) An application for legal aid by or on behalf of a child must be 
dealt with as set out in 4.18.2. 

 See 4.18.2 on page 66. 

 Example of non-personal application: 
 If a personal application is not possible in exceptional circum-

stances, a close relative or another responsible person, who has 
personal knowledge of the circumstances, may give the particulars 
and sign the application for legal aid on behalf of the person apply-
ing for legal aid. 

Where practical, persons receiving legal aid applications should discour-
age the practice of submitting legal aid applications through other 
people. 
 No person who has an interest in the outcome of a legal aid appli-

cation may receive the legal aid application. 
 Examples of people with an interest: 
 • A Judicare legal practitioner, 
 • The employee or agent of a Judicare legal practitioner. 
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5.5.3 REPORTS TO COURTS IN CRIMINAL CASES AND 
CONTRIBUTIONS ORDERED BY COURTS 

Under section 3B(1) of the Act, a court must, before directing that a 
person has a right to legal representation at State expense, refer the 
case for evaluation and report by Legal Aid SA. 

ROEs must liaise with Chief Magistrates, Regional Court Presidents and 
the Judge President of any High Court that has its permanent seat 
within the area of the Justice Centre. 

(a) 4-stage approach to direction for legal aid by court 
 JCEs should liaise with judicial officers to arrange for the practical  

application of section 3B(1)(b) of the Act in these 4 stages:  
First 
 • A court should first advise an accused of the right to legal repre-

sentation under section 73(2A) of the Criminal Procedure Act, as 
amended by Act 86 of 1996, and allow the accused a reasonable 
opportunity to get legal assistance under section 73 of the Crimi-
nal Procedure Act. 

Second 
 • If the accused is refused legal aid, the accused should appeal 

against the refusal to the ROE and if unsuccessful, to the NOE. 
Third 
 • The court may refer the case to Legal Aid SA for evaluation and 

report under section 3B(1)(b) of the Act if the accused reports to 
the court at a later date that: 

 He/She applied for legal aid, but was refused, and ٭ 

 The appeal against refusal of legal aid to the ROE and NOE was unsuccessful ٭ 
or that he/she did not receive a reply to the application/appeal within a rea-
sonable period of time. 

Fourth 
 • The court may conduct an inquiry into the means of the applicant 

and for this purpose may: 
 Subpoena the legal aid applicant, other witnesses and documents ٭ 

 Require the legal aid applicant and other witnesses to give evidence under ٭ 
oath and to be subjected to cross-examination. 
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(b) Limiting the number of Legal Aid SA reports 
As legal aid is in practice granted to the vast majority of criminal 
accused who apply, the 4-stage approach in 5.5.3 (a) aims to reduce 
the number of reports that JCEs have to draft and to make best use of 
Legal Aid SA’s limited resources, funds and personnel. 
 
 Wherever possible, judicial officers should be requested by their 

Judges President, Regional Court Presidents or Chief Magistrates 
to avoid calling upon Legal Aid SA to evaluate and report on cases 
unless and until legal aid is refused and any appeal against the 
refusal of legal aid is finalised. 

The 4-stage approach also forces the legal aid applicant to exhaust 
his/her internal remedies before approaching the court for help. 
 For more on ‘internal remedies’, see 6.2 on page 94. 

(c) Reporting to the court 
If a JCE is requested by a court to evaluate and report on whether an 
accused should get legal representation at State expense, the JCE must 
consider the application under the provisions of this Guide. 
 For the procedure for compiling this report under section 3B of the Act, see 11.2.1 on 

page 164. 

(d) Court ordering recovery of costs 
Under section 73(2C) of the Criminal Procedure Act, as amended by Act 
86 of 1996, a court may order that the costs or portion of the costs of 
legal representation provided at State expense must be recovered from 
the accused.  

Under section 3(d) of the Act, Legal Aid South Africa may also fix  
conditions for the payment of a contribution to the Board by the legal aid  
applicant, especially when the legal aid applicant exceeds the means  
test but is granted legal aid at State expense after the assessment  
under Step 3 of the means test enquiry in 5.1.1 on page 65.  
The contribution to be paid by the legal aid applicant will be determined  
by Legal Aid South Africa in accordance with the powers set out in  
section 3(d) of the Act. The contribution to be paid by the legal aid  
applicant should be made an order of court, wherever possible.  
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 For the procedure for advising the legal practitioner about the court order, see 11.2.2  
on page 165.  

(e) Duties of private legal practitioner 
Unless the court order directs otherwise, Legal Aid SA will expect the 
legal practitioner to collect the contribution ordered by the court from the 
accused before submitting a final account to Legal Aid SA. 

Legal Aid SA will thus deduct the amount of contribution from the 
amount due to the legal practitioner, whether the legal practitioner has in 
fact collected this contribution or not. 

(f) Recovery of costs under court order 
Unless the court order directs otherwise, in cases where Legal Aid SA 
employs the instructed legal practitioner, the JCE with the assistance of 
the practitioner must recover the contribution of the legal aid applicant 
before plea. 
 For the procedure for depositing contributions recovered in (e) and (f), see 11.2.3 on 

page 165. 

5.5.4 APPLICATIONS FOR CIVIL CASE CONTINUATIONS 
In a legal aid application for the continuation of a civil case on legal aid 
where legal aid was not previously granted in the matter, the applicant 
or his/her attorney must send the JCE a full merit report before an 
instruction is issued. 
 For the details to include in the report, see 11.3.2 on page 165. 

 The JCE must consider the merit report. If the JCE decides that the 
matter has prospects of success on a balance of probabilities, then 
legal aid may be granted 

 

 

 



 
  

 91 
   

Chapter 6: 

Granting & authorising of Legal Aid 

6.1 Approval or refusal of legal aid 

6.1.1 LEGAL AID SOUTH AFRICA GUIDING PRINCIPLES 
 (a) Equality before the law 
Everyone is equal before the law and has the right to equal protection 
and benefit of the law. Legal Aid SA therefore tries, within its means, to 
balance the scales of justice in an independent and impartial manner. 

Legal Aid SA seeks to apply this principle in meeting the legal aid 
demands of South Africa as a developing country, and in implementing 
the provisions of Chapter 4 of this Guide. 
 See Chapter 4, including 4.1 on page 37. 

 (b) Means test 
Under the provisions of Chapter 5 of this Guide, legal aid may not be 
granted to a person if the JCE is satisfied that the applicant has 
sufficient disposable capital or assets to raise sufficient finance to pay 
for the required legal aid himself/herself. 

 (c) JCE’s discretion 
Until otherwise notified by Circular or in individual cases in writing by the 
ROE’s, JCE’s should refuse legal aid to all persons who do not strictly 
qualify under the means test or within their permitted R1,000 a month 
discretion as contained in 5.1.14. 

But this principle does not apply to applicants with a right to legal aid 
under the Constitution for criminal cases in the Regional and High 
Courts. 

 (d) ROE’s discretion 
Until otherwise notified by Circular or in individual cases in writing by the 
NOE, ROEs, should refuse legal aid to all persons who do not strictly 
qualify under the means test or within their permitted R3,000 a month 
gross-income discretion and R100,000 net-asset discretion as contained 
in 5.1.15. 
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But this principle does not apply to applicants with a right to legal aid 
under the Constitution for criminal cases in the Regional and High Courts. 

6.1.2 REFUSAL OF LEGAL AID IN CRIMINAL CASES 
 Legal aid will be refused in District Court cases if: 
 • The case is not listed in 4.3.2, subject to the JCE’s discretion, 

and/or 
 • The applicant does not qualify under the means test. 
 See 4.3.2 on page 41. 

 For the procedure related to refusal, see the example in 11.1.1 on page 157. 

6.1.3 PROSPECTS OF SUCCESS ON A BALANCE OF 
PROBABILITIES IN CIVIL CASES 

In civil cases, Legal Aid SA must always be satisfied that there are 
merits to the case, save for the exclusions listed in 5.4.3. If there is little 
or no prospect of success and enforcement on a balance of 
probabilities, legal aid will be refused. 
 In order to determine these issues, the JCE must always issue an 

instruction to authorise a merit report in civil cases in this style, 
save that legal aid can be authorised for matters listed in 5.4.3 
without requiring a merit report: 

“To investigate a civil claim or defend civil proceedings (state 
legal problem here) and to submit a report under 6.1.3 of this 
Guide before further costs are incurred.” 

 For the details of what is required in an initial merit report, see 11.3.1 on page 168. 

6.1.4 QUALIFYING FOR LEGAL AID BASED ON LIMITED 
INCOME AND ASSETS 

 Any JCE, Administration Manager, or admitted legal practitioner 
employed by Legal Aid SA may authorise the issue of a legal aid 
instruction when: 

 • The legal aid applicant’s income and assets mean that he/she 
qualifies for legal aid without the exercise of any discretion, and 

 • The matter for which legal aid is granted qualifies for legal aid 
under this Guide without the exercise of any discretion, and 

 • The legal aid instruction is programmatically recommended by 
Legal Aid SA’s software system. 
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If no Administration Manager or admitted legal practitioner is available to 
approve the issue of a legal aid instruction, then the JCE may give 
written authorisation to other employees of Legal Aid SA to authorise 
these instructions. 

6.1.5 DISCRETION NEEDED TO APPROVE INSTRUCTION 
 No legal aid instruction may be issued without the approval of the 

appropriate JCE the appropriate ROE or the NOE when: 
 • The legal aid applicant’s income and assets mean that he/she 

does not qualify for legal aid without the exercise of discretion, 
and/or 

 • The matter for which legal aid is granted does not qualify for legal 
aid under this Guide without the exercise of discretion, and/or 

 • The refusal of the legal aid instruction is programmatically 
recommended by Legal Aid SA’s software system. 

6.1.6 DELEGATION OF RESPONSIBILITIES TO APPROVE 
INSTRUCTION 

 The responsibilities in 6.1.5 may be delegated in writing in these 
ways: 

 • A JCE may delegate to an employee of Legal Aid SA who: 
 Qualifies to act as a principal attorney under the Attorneys Act, or ٭ 

 .Is a High Court Unit Manager ٭ 

 • An ROE and the NOE may delegate to an employee of Legal Aid 
SA who is an admitted legal practitioner or an Administration 
Manager. 

6.1.7 JCE TO VERIFY PARTICULARS 
The JCE or anyone delegated to approve legal aid must verify the 
correctness and completeness of all particulars given by an applicant. 
Wherever appropriate, documentary proof must be called for to 
establish the applicant’s income, expenses, assets and liabilities. 

6.1.8 JCE TO CONSULT WITH ROE OR CCMC  
 In criminal matters to be conducted on a Judicare basis, the JCE 

must consult with the ROE in a Regional Court case and the CCMC 
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in a High Court or Regional Court Commercial Crimes case before  
any legal aid instruction is issued, when:  

 (a) The anticipated cost of any regional court instruction is more 
than R50,000 or the anticipated cost of any High Court or Re-
gional Court Commercial Crimes Court instruction is more than 
R100,000.00. 

 (b) The anticipated duration of any regional court matter is more 
than 20 trial days or the anticipated duration of any High Court 
or Regional Court Commercial Crimes Court instruction is more 
than 40 trial days. 

 (c) An increased fee exceeds the JCE’s delegated authority in 
terms of the Approval Framework of Legal Aid SA. 

 ROEs and the CCMC will monitor high cost and lengthy duration 
matters where the costs exceed R50,000 or ensue for longer than 
20 trial days.  

6.1.9 APPROVAL FOR MORE THAN ONE PRACTITIONER FOR 
A CLIENT 

The NOE or ROE must approve the appointment of more than one legal 
practitioner for any one legal aid client. 

6.2 Appeal against refusal of legal aid 

6.2.1 APPEAL TO ROE 
 An applicant has the right of appeal to the ROE against the refusal 

of a JCE to grant legal aid. 
The JCE shall inform the applicant of this right and, if requested within 
3 months of being informed of the right, the JCE shall give detailed 
reasons for the refusal of the legal aid. 

The grounds of appeal must be submitted to the JCE in writing. The 
JCE must forward these to the ROE together with the application 
documents and his/her comments. 

6.2.2 APPEAL TO NOE 
 An applicant has the right of appeal to the NOE against the refusal, 

on appeal, of the ROE to grant legal aid. 
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The ROE shall inform the applicant of this right and, if requested within 
3 months of being informed of the right, the ROE shall give detailed 
reasons for the refusal of the legal aid. 

The grounds of appeal must be submitted to the ROE in writing. The 
ROE must forward these to the NOE together with the application 
documents and his/her comments. 

6.2.3 LIMITATION OF APPEALS AGAINST REFUSAL OF 
LEGAL AID 

If the NOE also refuses legal aid, the legal aid applicant’s internal 
remedies are exhausted. There are no further internal appeals beyond 
the NOE. 
 A dissatisfied legal aid applicant may: 
 • Apply for judicial relief. 
 For example, a review of the NOE’s decision. 
 • Approach the presiding judicial officer in serious criminal cases to 

issue an order requiring a report under section 3B of the Act. 
 For more information on section 3B reports, see 11.2 on page 164 and Annexure M on 

page 323. 

6.2.4 NOE’S REASONS 
The NOE will give reasons for the decision to the applicant or his/her 
legal representative if requested in writing within 3 months after the 
decision was communicated to the legal aid applicant or his/her legal 
representative. 

6.3 Termination of legal aid 

6.3.1 DIFFERENT CATEGORIES OF TERMINATION 
 Legal aid can be terminated through the conduct or decisions of: 
 • The legal aid recipient. 
 • The instructed legal practitioner. 
 • Legal Aid SA itself. 
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(a) The legal aid recipient 
 Examples of how the legal aid recipient can cause legal aid to 

terminate: 
 .By ceasing to quality under the means test ٭ 
 .By failing to appear in court ٭ 
 .By unreasonable refusal to accept a settlement ٭ 
 .By not timeously complying with a contribution order ٭ 
 By terminating the mandate of the legal practitioner instructed ٭ 

unreasonably and without just cause (a good reason). 
 By making it impossible for the legal practitioner to carry out ٭ 

his/her mandate.  
 By failing to adhere to a contribution in a partially subsidised ٭ 

matter. 
Where legal aid is terminated by the legal aid recipient or as a result of 
his/her conduct, the issue of whether to instruct a further legal 
practitioner will have to be considered and decided by the JCE. This will 
be based on the facts of each particular case. 

(b) The legal practitioner 
 Examples of where the instructed legal practitioner may withdraw or 

have his/her mandate terminated through no fault of the client: 
 .As a result of a conflict of interest ٭ 
 .By ceasing to be in practice ٭ 
 .By ceasing to be an accredited legal aid practitioner ٭ 
 By being unable to continue to act through ill-health or other ٭ 

cause that makes it impossible to carry out his/her obligations as 
a practitioner. 

 By having his/her mandate withdrawn by Legal Aid SA as a result ٭ 
of incompetence or inaction, or failure to submit reports 
timeously. 

Where the legal practitioner stops acting in a legal aid matter, the legal 
aid recipient is entitled to get another legal practitioner if he/she 
continues to qualify for legal aid. But this may not apply to situations 
where the termination arose as a result of the conduct of the legal aid 
recipient. 
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(c) Legal Aid South Africa 
 Examples of when Legal Aid SA terminates legal aid, not in 

response to the actions or conduct of others, but as a result of its 
own decisions: 

 A change in policy on the type of matters for which legal aid is ٭ 
available. 

 A suspension of legal aid in certain types of matters as a result of ٭ 
a lack of resources. 

 The legal aid recipient gives just cause for the termination of the ٭ 
practitioner’s mandate. 

Where Legal Aid SA has to terminate legal aid because of its own 
policies or resources, it will ensure that the legal aid recipient does not 
suffer prejudice as a result of the termination. 

6.3.2 ACCUSED NOT APPEARING 
Legal aid shall end if the accused doesn’t appear timeously in court on 
the appointed day without a good reason. The accused should be given 
a reasonable opportunity to give reasons for not appearing in court. 

If the accused does not give valid or acceptable reasons for not 
appearing, the legal practitioner must withdraw from acting in the matter 
and, if on judicare, render an account to Legal Aid SA up to that date. 

6.3.3 DISMISSAL OR WITHDRAWAL OF PRACTITIONER 
In all criminal and civil cases, a legal aid applicant does not have a right 
to have a second or subsequent legal practitioner appointed on a legal 
aid basis for the same case. 
 If the legal aid applicant dismisses the first legal practitioner or 

causes the first legal practitioner to withdraw, the legal aid applicant 
will have to satisfy the JCE that the first legal practitioner was dis-
missed or had to withdraw for a good reason, before getting further 
legal aid assistance. 

6.3.4 LEGAL PRACTITIONER OR RECIPIENT NOT 
PROCEEDING 

 If a JCE becomes aware, after an instruction has been issued, that 
the case is not being proceeded with by the legal practitioner or 
legal aid recipient, the JCE must: 
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 • Terminate the instruction in writing. 
 • Advise the legal aid applicant in writing that the legal aid instruc-

tion has been terminated. 
If the instruction was terminated due to the practitioner’s failure to 
proceed with the matter, and not because the legal aid recipient did not 
give instructions, then the applicant may request the JCE to appoint a 
new practitioner to proceed with the matter. 

6.3.5 DUTY OF LEGAL PRACTITIONER NOT TO PROCEED 
 The legal practitioner acting in a legal aid case must refuse to 

proceed if he/she has reason to believe that one or more of these 
situations has arisen: 

 • The applicant’s problem is trivial or arises from vexatiousness – 
in other words, without sufficient grounds and just to cause 
annoyance. 

 • The circumstances suggest that no real or substantial benefit will 
be achieved by the rendering of legal aid. 

 • The legal costs involved would be out of proportion to the relief 
the applicant wishes to get. 

 • Considering all the circumstances of the case, legal aid should 
not have been granted for financial or other reasons. 

The legal practitioner must inform the JCE of the decision not to 
proceed within a month after legal aid was granted. 

6.3.6 ABUSES OF LEGAL AID LEADING TO POSSIBLE 
TERMINATION 

(a) Basis for a complaint 
Any person who is a party to a case before any court in which another 
person is receiving legal aid, may make submissions to the JCE if 
he/she believes that: 
 • The legal aid applicant does not or no longer qualifies for legal 

aid, or 
 • In a civil case, the legal aid applicant lacks a reasonable pros-

pect of success on a balance of probabilities. 
The complainant would need to be aware of facts or be able to produce 
documents to support the submissions. 
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(b) Submissions to JCE in writing 
All submissions to the JCE must be on affidavit supported, if 
appropriate, by relevant documents. 

If a complainant is illiterate, the JCE shall make reasonable arrange-
ments to assist the complainant to present his/her submissions as an 
affidavit. 

(c) Ethics Hotline 
If a legal aid practitioner asks a legal aid client for money or another 
benefit that is not payable or due, the conduct of the practitioner should 
be reported immediately to Legal Aid SA’s Ethics Hotline on 
0800 204473. 
 For example, if a legal practitioner asks an accused on completely 

subsidised legal aid for money, the conduct of the practitioner 
should be reported immediately. 

(d) Communicating with legal practitioner 
On the receipt of a complaint on affidavit, the JCE must write to the legal 
practitioner representing the legal aid applicant. The JCE must provide a 
copy of the complaint received and give the legal aid applicant a 
reasonable opportunity to reply. This should normally be at least 
2 weeks. 

(e) Investigating complaint 
The JCE must decide if legal aid is to be continued after: 
 • Receiving the legal aid applicant’s reply, or after deadline, if no 

reply is received, and 
 • Conducting further investigations that may be necessary in the 

opinion of the JCE. 
 In considering this kind of complaint, the complainant carries the 

onus (duty) of proving on a balance of probabilities that legal aid 
should be withdrawn. The JCE must advise the legal practitioner 
representing the legal aid applicant of his/her decision. In appropri-
ate circumstances, the legal aid recipient must also be advised per-
sonally. 
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(f) Suspending legal aid 
The JCE may have to consider the question of whether or not to 
continue with legal aid in the case. In this kind of case, the JCE may, 
pending the finalisation of any investigation, decide to suspend legal aid 
if he/she is of the view that the complainant has a prima facie case for 
the withdrawal of legal aid. 

(g) Keeping the client informed 
If the JCE decides to terminate or suspend legal aid, the legal aid 
recipient must be advised of this in writing, in addition to notifying his/her 
legal representative. 

(h) Onus on practitioner 
The JCE may have to consider questions such as: 
 • Should the mandate of a particular legal practitioner in a specific 

case be terminated? 
 • Should a particular legal practitioner receive instructions or be 

allowed to continue acting under legal aid instructions? 
 In these kinds of situations, the legal practitioner concerned has the 

onus of proving on a balance of probabilities that he/she should: 
 • Continue with the case, or 
 • Continue to receive legal aid instructions, or 
 • Continue with carrying out legal aid instructions already 

accepted. 

(i) LEGAL AID SA’s duty to pay on termination 
No legal practitioner has a right to either receive a particular legal aid 
instruction or to receive legal aid instructions in general. Legal Aid SA 
may also terminate the legal aid instruction if valid grounds exist in law. 

When terminating any legal aid instructions for any valid reason, Legal 
Aid SA’s only duty is to pay the legal practitioner the fees and 
disbursements for completed work under this Guide. Payment must take 
place within 30 days after the legal practitioner has reported and 
accounted to Legal Aid SA. Legal Aid SA will not be liable for any 
damages through termination. 
 For more information on disputes over payments to legal practitioners, see 13.7 on 

page 200. 
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6.3.7 MONITORING OF CONTINUED QUALIFICATION 
During the handling of legal aid cases, legal practitioners must at all 
times be aware of possible abuse of Legal Aid SA’s services by legal aid 
applicants and mindful of their duties under the Legal Aid Act and the 
Legal Aid Guide, and of their general good practice and governance 
duties. 

In order to check if applicants continue to qualify for legal aid, practi-
tioners must: 
 • Establish from clients during subsequent interviews if the client 

continues to qualify for legal aid according to the means test. 
 • Report any relevant changes of circumstance or any other irregu-

lar use of Legal Aid SA’s services immediately to the JCE. 
 If the client no longer qualifies the matter may not be continued on 

a legal aid basis without the JCE’s written consent. 

6.3.8 LIMITING OF COSTS 
As Legal Aid SA is financed from public funds, it is in the public interest 
that legal costs are kept as low as possible. 

(a) Encouraging clients to reduce costs 
 Legal aid clients whose actions lead to unnecessary costs must be 

advised that this conduct could lead to the withdrawal of legal aid. 
Problems related to unnecessary costs must be brought to the 
JCE’s attention immediately. 

(b) Tenders and settlements 
If a legal aid litigant unreasonably refuses to accept a reasonable offer 
of settlement or insists on making an unreasonably high claim, this must 
be brought to the attention of the JCE. 

 The JCE may at any time during legal proceedings: 
 • Advise the legal aid client to settle if the overall merits of the case 

warrant a settlement. 
 • Terminate or suspend further legal aid if of the view that the 

client is acting in an unreasonable way. 
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If legal aid is terminated, the legal aid client still has a duty to pay a pro 
rata (proportional) percentage of the benefit and costs recovered from 
the other party for the period that legal aid was in place. 

(c) Appointment of Senior Counsel 
Senior Counsel may not be appointed in a legal aid matter unless 
approved in writing by the NOE. The fees payable to senior counsel 
may not exceed the approved legal aid tariffs. 

(d) Monitoring of costs by the CCMC 
In all matters referred to it under 5.1.1 on page 75, the CMCC will 
monitor the case to ensure that legal costs are kept as low as possible. 
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Chapter 7: 

The delivery system for Legal Aid 

7.1 The development of legal aid delivery methods 
7.1.1 THE JUDICARE APPROACH 
Legal aid was implemented throughout the Republic of South Africa on 
2 March 1971. 

During the first 20 years of its existence, Legal Aid SA provided legal aid 
through the Judicare system. This meant that legal aid was granted for 
individual cases, and payment in each case was made to private legal 
practitioners under the existing legal aid tariff. 

7.1.2 SALARIED LEGAL PRACTITIONERS  
Legal Aid SA mostly provides legal services by salaried legal 
practitioners employed at Justic Centres and satellite offices. In criminal 
matters one of the models for legal service delivery involves the 
stationing of a salaried legal practitioner at most district and regional 
magistrates’ courts. The practitioner per court model is mostly used as it 
ensures the efficient and effective use of resources in covering the 
criminal courts. 
The salaried legal practitioners employed by Legal Aid SA are obliged to 
adhere to all the legal and ethical obligations applicable to legal 
practitioners in private practice. Furthermore, in criminal matters, Legal 
Aid SA has its own Code of Professional Conduct for legal practitioners 
it employs. 

This code of Professional Conduct is contained in Annexure U hereto. 
 See Annexure U on page 353 

7.1.3 CO-OPERATION AGREEMENTS 
In addition to direct service delivery through its Justice Centres and 
Satellite Offices, Legal Aid SA continues to make use of other means of  
facilitating access to justice. As a result, Legal Aid SA has entered into  
Co-operation Agreements with other persons and bodies to jointly  
render legal services to the public.  
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7.1.4 A MIX OF DELIVERY SYSTEMS 
Legal aid is thus increasingly being granted in appropriate circum-
stances where the client is represented by a salaried legal practitioner 
employed by Legal Aid South Africa at a Justice Centre. The Justice 
Centre Executive normally, but not exclusively, makes referrals to these 
legal representatives. 

Judicare continues to supplement Legal Aid South Africa’s capacity to 
provide legal services through its Justice Centres in a mix of delivery 
mechanisms, as decided by Legal Aid South Africa from time to time. A 
Justice Centre must render legal services through salaried legal 
practitioners in all matters within their area of jurisdiction. 
 However, Judicare may be used in these circumstances: 
 • In matters where there is a conflict of interest between legal aid 

applicants and separate legal representatives are required. 
 • In matters where specialist knowledge is required that is not 

available at the Justice Centre. 
 • In matters where Justice Centre lacks the capacity to adequately  

represent the legal aid applicant.  
 • In all other matters on condition that the total amount of Judicare 

does not exceed the 10 – 15% overall limit on Judicare. 

7.2 Choice of legal representative 
7.2.1 NO RIGHT TO CHOOSE PRACTITIONER 
 No legal aid applicant has the right to choose the legal practitioner 

who will be instructed in a case. 
There are no exceptions to this rule, and it applies to all civil and 
criminal matters. 

7.2.2 QUALIFICATION AND GOOD STANDING 
 Legal aid instructions may only be received by: 
 • A legal practitioner admitted and in good standing in the Republic 

of South Africa, or 
 • A company or firm with all its directors or partners admitted and 

in good standing in the Republic of South Africa, or 
 • A candidate attorney or pupil advocate employed by Legal Aid 

SA. 
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7.2.3 CO-ACCUSED OR CO-LITIGANTS 

(a) Applicants for legal aid in the same case: no conflict of 
interest 

Where more than one legal aid applicant applies for legal aid for the 
same case, the person receiving the legal aid application will ask the 
legal aid applicants if there is any conflict of interest between them. 
 If no conflict of interest is disclosed to the person receiving the legal 

aid application, he/she must instruct a single legal practitioner to 
represent all legal aid applicants in that case. But this should not 
generally exceed 5 accused for each practitioner. 

(b) Single practitioner instructed for more than one applicant 
Where a single legal practitioner is instructed to represent more than 
one legal aid applicant, this must be done by setting out the details of 
the first legal aid applicant on the LA2 form, and detailing the particulars 
of the remaining legal aid applicants in Annexures to the LA2. 
 See Annexure D on page 270 and Annexure S on page 351. 

 The legal practitioner, who receives a single legal aid instruction for 
more than one legal aid applicant, must ensure, from the start of the 
case, that no conflict of interest exists between his/her clients. 

(c) Applicants for legal aid in the same case: conflict of interest 
If a single practitioner discovers a conflict of interest, the legal aid 
instruction must be returned to the JCE with an appropriate letter so that 
separate legal aid instructions may be issued to other legal practitioners. 
 When a conflict of interest is disclosed, the JCE must instruct 

separate legal practitioners for each legal aid applicant or group of 
legal aid applicants. If the separate practitioners are both or all 
employed by Legal Aid SA: 

 • Each practitioner must report to a separate supervisor. 
 • Precautions must be put in place to ensure the confidentiality of 

privileged attorney/client communications. 

(d) Appointing legal practitioner to determine if there is a conflict 
of interest 

The JCE or HCUM may, in a case where there may be a potential 
conflict of interest, appoint a legal practitioner to consult with all legal aid 

  
 

LEGAL AID GUIDE 2013 
 

 

 
  

106  
   

applicants involved in the particular case to determine whether or not 
there is any conflict between them. The legal practitioner appointed to 
investigate may not appear on behalf of any of the legal aid applicants 
when the case goes to court. 

7.3 Impact Services Policy 
This section sets out Legal Aid SA’s Impact Services Policy introduced 
in January 2004, as amended. 

7.3.1 POLICY 
7.3.1.1 Legal Aid South Africa provides legal services and legal repre-

sentation in the execution of its statutory mandate as set out in 
the Legal Aid Act 22 of 1969 (the Act). These services are 
provided by salaried legal practitioners employed by Legal Aid 
SA at Justice Centres, by legal practitioners in private practice 
through the Judicare scheme and through non-governmental 
organisations (NGOs) with whom Legal Aid SA has entered in-
to Co-operation Agreements. 

 In the execution of its mandate, Legal Aid SA has decided to 
diversify its areas of funding and thereby extend its assistance 
to as many indigent persons as it can reach. From time to 
time, matters arise in which the opportunity exists for Legal Aid 
SA to undertake or fund litigation or other legal work which has 
the potential to positively affect the lives of a far larger number 
of indigent persons than the person or persons to whom legal 
services are rendered directly. 

7.3.1.2 There are 3 ways in which these matters, if handled with the 
necessary skill and expertise will have the potential described 
in 7.3.1.1: 

 • The opportunity exists to establish a legal precedent, juris-
prudence or clarify aspects of the law that will be followed in 
dealing with indigent persons in similar matters, or 

 • Either by a class action or by the litigation of a small number 
of matters calculated to bring about the settlement of a much 
larger group of disputes, the matters have the potential to 
resolve a large number of disputes or potential disputes, and 
obtain wider collective objectives, or 
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 • By the strategic intervention and rendering of non-litigious 
legal services the potential exists to materially improve the 
lives of a group or a significant segment of a group. 

7.3.1.3 Impact Legal Services thus could be, but are not restricted to, 
matters in which the legal assistance to be rendered relates to 
litigation likely to establish a legal precedent. 

7.3.1.4 Impact Legal Services are not a new means of delivering legal 
services. These legal services could be rendered by: 

 • Salaried legal practitioners employed at Legal Aid SA’s 
Justice Centres and Impact Litigation Unit, or 

 • Legal practitioners in private practice, or 
 • A Co-operation Partner of Legal Aid SA, or 
 • A law clinic, or 
 • Any combination of the above. 
7.3.1.5 Impact Services matters will be distinguishable from routine 

legal aid matters by the level of resources devoted to indivi-
dual matters precisely because of the far-reaching potential 
impact of these. 

7.3.1.6 Legal Aid SA will define its strategic priorities annually, which 
will be published for information. Legal Aid SA will give prefer-
ence to proposals responding to Legal Aid SA strategic priori-
ties, but will also consider other proposals that motivate the 
need for specific services for the poor. 

7.3.2 SUBMISSION OF PROPOSALS 
7.3.2.1 A proposal for the rendering of Impact Legal Services shall be 

in writing and shall set out: 
 (a) The nature and extent of the proposed legal services, as 

well as evidence that the services offered will benefit a 
substantial number of indigent people. 

 (b) Sufficient facts, expert opinion (where appropriate) and 
legal submissions to enable an assessment of whether 
the proposed litigation (litigious services) has a rea-
sonable prospect of success, or of whether the proposed 
legal services (non-litigious legal services) will enable a 
beneficial strategic intervention that will significantly affect 
the lives of a group or a sizeable portion of a group. 
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 (c) A detailed budget for the Impact Legal Services setting 
out details of each of the stages of litigation and the total 
expenditure planned at each stage, including cash flows 
and when the said funds would likely be required. 

 (d) Clear deliverables, key performance indicators and time-
frames for each of the various stages of litigation, as well 
as the legal representative’s experience in the area of im-
pact litigation. 

 (e) The proponent’s name, address, identification or registra-
tion number (if a corporation), VAT registration number 
and the contact details of its authorised representative. 

 (f) Identification of any confidential or proprietary data not to 
be made public. 

 (g) The proponent’s current SARS Tax Clearance Certificate 
and in the case where the proponent is a consortium or 
joint venture, a current SARS Tax Clearance Certificate 
for each member thereof. 

 (h) A declaration of interest containing the particulars set out 
in Standard Bid Document (SBD) 4, issued by the Na-
tional Treasury. 

 (i) A declaration of the proponents past supply chain prac-
tices containing the particulars set out in SBD 8, issued by 
the National Treasury. 

 (j) A declaration from the proponent to the effect that the 
offering of the unsolicited proposal was not as a result of 
any non-public information obtained from officials of the 
relevant institution or any other institution. 

7.3.2.2 A manager will be responsible for the co-ordination of the 
activities of all other service providers on the team, and who 
will also be responsible for the submission of regular monthly 
reports and a final report on finalisation of the matter. 

 The final report must include: 
 (a) The areas of law that may have been tested before court. 
 (b) The relevant legislation, if any and other references used 

in the litigation of the matter. 
 (c) The areas of law, if any, which may need to be reviewed 

by a relevant law-making or regulatory body. 
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7.3.2.3 Where legal services are to be provided by legal practitioners, 
who are not employed by Legal Aid SA, the proposal will either 
be required to set out a programme for the transfer of the re-
quired skills to appropriate employees of Legal Aid SA or to 
justify the outsourcing of these legal services operationally. 

7.3.2.4 Where the principal contractor (eg attorney) who will manage 
and co-ordinate the activities of subcontractors (eg advocates, 
expert witnesses) is not employed by Legal Aid SA, Legal Aid 
SA will provide legal aid either fully or partially, on condition 
that the main service provider enters into a written agreement 
with Legal Aid SA, for services offered. 

7.3.2.5 Where the main service provider is a legal practitioner in 
private practice, the legal practitioner must be accredited from 
time to time according to any accreditation rules prescribed by 
Legal Aid SA. 

7.3.2.6 Where the main service provider is an NGO, the NGO shall 
comply, with the necessary changes, with all the requirements 
prescribed by Legal Aid SA for a Co-operation Partner, as set 
out in Legal Aid SA’s policy on Co-operation Agreements. 

7.3.2.7 Every proposal must include a merit report, as set out in 6.1.3 
and 11.3.1 of this Guide. 

 See 6.1.3 on page 92 and 11.3.1 on page 168. 

7.3.2.8 In addition to Impact Legal Services undertaken or funded by 
Legal Aid SA as a result of proposals submitted to it, Legal Aid 
SA may itself initiate the delivery of Impact Legal Services. 

7.3.2.9 All the proposals for possible impact litigation services are 
sent to Impact Litigation Unit, which in turn assess the matter 
and submit the proposals to CCMC for consideration. 

7.3.3 CONSTITUTION AND FUNCTIONS OF CCMC  
7.3.3.1 The Constitutional Case Management Committee (CCMC) 

shall consist of the Chief Operations Officer, the National Op 
erations Executive, the Chief Legal  Executive, a senior attor-
ney employed in the Legal Development Department, Corpo-
rate Services Executive and a non-executive member of the 
Board. The terms of reference of the CCMC are set out in An-
nexure V. 
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7.3.3.2 The Regional Operations Executives within whose area a  
proposed Impact Legal Service will be rendered will be a  
member of the CCMC when an Impact Legal Services pro-
posal is considered, if it is envisaged that the proposed Impact  
Legal Services will have a regional rather than a national im 
pact.   

7.3.3.3 The non-executive member of the Board shall be selected by  
the Board annually and shall hold office until a successor is  
selected.  

7.3.3.4 The NOE shall chair the CCMC. 
7.3.3.5 Unless varied by this policy, meetings and proceedings of the  

CCMC will be governed by generally accepted rules. 
7.3.3.6 Meetings of the CCMC will be held as the NOE deems appro-

priate. Meetings should be organised so that attendance is  
maximised.  

7.3.3.7 The notice of each meeting of the CCMC, confirming the 
venue, time and date and enclosing an agenda of items to be  
discussed shall, save in exceptional circumstances, be for 
warded to each member of the CCMC not less than 7 working 
days before the date of the meeting.  

7.3.3.8 The quorum for decisions of the CCMC shall be any 3 mem-
bers present and voting on the matter for decision.  

7.3.3.9 The Chairperson, at his/her discretion, may invite such execu 
tives and senior management as appropriate, to attend and be  
heard at meetings of the CCMC. 

7.3.3.10 Based on the functions performed by the non-executive Board  
member of the CCMC, in addition to his/her functions as a 
member of the Board, the member of the CCMC, who is a  
non-executive Board member, may be paid remuneration for  
his/her appointment as fixed by the Board.  

 The CCMC must approve all impact legal services matters 
irrespective of the expenditure authority of any officials of   
Legal Aid SA.  

 The NOE and LDE jointly may approve any urgent matters,  
where the total cost of the matter is less than R50,000 (include 
ing VAT) or they may authorise initial proceedings in a matter  
to prevent prescription or default. These matters must be   
reported to the CCMC at its next meeting for ratification.  
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7.3.3.11 All Impact Legal Services matters approved by the CCMC 
shall be reported to the Board at its next meeting. 

 See Annexure V on page 361. 

7.3.4 APPROVAL OF IMPACT SERVICE MATTERS 
7.3.4.1 The CCMC must approve all impact legal services matters 

irrespective of the expenditure authority of any officials of Le-
gal Aid SA. 

7.3.4.2 The NOE and LDE may jointly approve any urgent matters 
where the total cost of the matter is less than R50 000 (includ-
ing VAT) or they may authorise initial proceedings in a matter 
to prevent prescription or default. These matters must be re-
ported to the CCMC at its next meeting. 

7.3.4.3 All Impact Legal Services matters approved by the CCMC 
shall be reported to the Board at its next meeting. 

7.3.4.4 All impact matters should be approved in accordance with the 
requirements of Legal Aid SA Supply Chain Management Pol-
icy and where the proposals for possible Impact Litigation ex-
ceed R500 000,00 the proposal shall be referred with a 
recommendation from CCMC to BAc for approval. 

7.3.5 APPEAL AGAINST DECISION OF THE CCMC 
A proposer has the right of appeal to the CEO against the refusal to 
grant legal aid for a proposed impact matter. 
The Senior Impact Litigation Attorney (SILA) shall inform the proposer of  
this right and, if requested within 3 months of being informed of this  
right, the Chairperson of the CCMC shall give detailed reasons for the 
refusal of legal aid. 

The grounds of appeal must be submitted to the SILA in writing. The 
SILA must forward these to the CEO together with the application 
documents and his/her comments. 

7.3.6 TARIFF OR FEES PAYABLE BY LEGAL AID SA 
 For detail on Legal Aid SA’s tariffs including tariffs for Impact Legal Services, see 

Annexure F on page 288. 
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Chapter 8:  

Judicare  

8.1 Accreditation, including Black Economic  
Empowerment policy  

The Judicare Accreditation System refers to an important aspect of 
Legal Aid SA’s accreditation system, namely the need to advance Black 
Economic Empowerment. 
To ensure quality legal service delivery by appropriately skilled, 
experienced and qualified legal representatives a private legal  
practitioner accreditation program is implemented by Legal Aid South 
Africa. 
 See 8.4 on page 125 for Legal Aid SA’s policy provisions on BEE.  

 Summary guidelines  
 • Private legal practitioners who support Legal Aid SA’s Vision and 

Mission, and who have the required experience, will be accredited 
to serve on a Directory of Accredited Practitioners from which 
Judicare appointments will be made.  

 • Legal practitioners may apply to be included in the Directory for 
the areas in which they practice.  

 • Participating practitioners will enter into an Accreditation Agree-
ment with Legal Aid SA. Their applications for accreditation will 
include details of their firms, including information on their Black 
Economic Empowerment (BEE) component.  

 • An accreditation module on our legal administration computer-
ised system allocates Judicare instructions to practices of ac-
credited lawyers, incorporating principles such as:  

 X Equity principles  

 X BEE  

 X The need to distribute Judicare fee income  

 X Competitiveness 

 X Cost effectiveness 

 X Giving preference to local practitioners  

 X Matching experience with the requirements of each case.  
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 For further details of Legal Aid SA’s accreditation system for legal practitioners, see:  

 • Legal Aid SA’s Judicare Accreditation System in 8.2 on page 108.  

 • An explanation of Legal Aid SA’s exclusionary list in 8.3 on page 117.  

8.2 Allocation of instructions to Judicare  
Legal aid instructions are allocated to legal practitioners in accordance 
with Legal Aid SA’s Judicare Accreditation System for accredited legal 
practitioners. Details of the Judicare Accreditation System and its 
operation are set out in paragraph 8.2A below.  
 See paragraph 8.2A on page 113.  

 The distribution of legal aid instructions through the Judicare  
Accreditation System takes these factors into account:  

 • The lower average cost for each case achieved by salaried legal 
practitioners, compared to Judicare legal practitioners.  

 • The magisterial district or court in which a matter is to be heard.  
 • The magisterial district in which the legal aid applicant resides or 

is detained.  
 • The nature and complexity of the legal services required.  
 • The experience, competence and expertise of individual legal 

practitioners.  
 • Conflicts of interest between legal aid recipients.  
 • The need to advance Black Economic Empowerment.  
 • The need to periodically update lists of accredited legal practitio-

ners.  
 • The need to prevent the receipt of a legal aid instruction by an 

excluded/suspended legal practitioner.  
 • Fairness and equity in the distribution of Judicare work and 

income.  
 • The need to conserve public funds by the use of a fixed tariff 

scheme.  
 • The importance of providing quality legal services that will 

advance the confidence of poor people in the administration of 
justice and their access to justice. Therefore the need for practi-
tioners to attend or participate in a briefing session concerning 
the Judicare Accreditation System. 
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 • The ethics of legal practice, including the requirement that no 
legal practitioner should be asked, required or enabled to take on 
more work than he/she can timeously and competently perform.  

 • The need to ensure that practitioners are in good standing with 
the relevant professional body at the time of accreditation and 
remains in good standing. 

 • The need to ensure that only practitioners whose tax matters 
have been declared to be in order by SARS receive Judicare  
instructions. 

8.2A Judicare Accreditation System  

8.2A.1 OBJECTIVES  
The main objective of Legal Aid SA is to render or make available legal 
aid as widely as possible to indigent and vulnerable persons within its 
financial means as contemplated in the Legal Aid Act, 1969 and to 
provide legal representation at State expense as contemplated in the 
Constitution.  

The objective of Legal Aid SA Judicare Accreditation System is to create 
a system for the procurement of legal services that is fair, equitable, 
transparent, competitive and cost-effective. 

8.2B Definitions  
‘Accreditation’ means the procedure whereby an individual legal 
practitioner:  
 (a) applies to Legal Aid SA to have his/her name placed on Legal 

Aid SA’s Directory of Accredited (private) legal practitioners to 
whom legal aid instructions may be granted to act for clients, 
as envisaged in Section 3(a) of the Legal Aid Act, 1969 and the 
Constitution of South Africa; and  

 (b) commits him-/herself to providing those services according to 
agreed professional standards and undertakings and also in 
terms of Legal Aid SA policies and procedures contained in the 
Legal Aid Guide; and  

 (c) obtains the right to imprint upon his/her letterheads and sta-
tionery, and display on his/her electronic media Legal Aid SA’s 
Accreditation Logo.  
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‘Accredited legal practitioner’ means a legal practitioner with right of 
appearance in any court in the Republic of South Africa in respect of 
which s/he has applied to be accredited and whose name appears on a 
Directory of Accredited legal practitioners updated by Legal Aid SA.  

‘Black Economic Empowerment Ratio (BEE Ratio)’ means the ratio 
of 4 Black: 2 Indian: 2 Coloured: 1 White, which ratio shall be applied in 
relation to firms’ or practices’ BEE rankings when allocating Judicare 
instructions.  

‘Black Economic Empowerment Ranking (BEE Ranking)’ means the 
BEE ranking of a firm or practice, determined by taking into account the 
ownership and employment equity of the firm or practice, with a higher 
weighting accorded to the ownership, which ranking determines the 
percentage of instructions that a practitioner linked to that firm should 
receive from the pool of Judicare instructions for a magisterial district in 
accordance with the BEE Ratio.  

‘Black Economic Empowerment Adjusted Income Ranking 
(BEEAIR)’ means the BEE Ranking as adjusted with the average 
values of unfinished Judicare instructions issued to a firm or practice.  
‘Judicare’ means a delivery system for legal aid through instructing 
private legal practitioners to represent individual legal aid clients.  

‘Legal Aid SA Accreditation Logo’ means Legal Aid SA Accreditation 
Logo described in these Accreditation Rules, which an accredited legal 
practitioner may display as confirmation of his/her accreditation by Legal 
Aid SA.  

‘Legal Aid SA’ means Legal Aid South Africa established by Section 2 
of the Legal Aid Act, 1969.  

8.2C Accreditation Rules  
8.2C.1 Legal Aid SA has the right to determine which legal practitio-

ner will be allocated to a legal aid recipient and further has the 
right to change the legal practitioner allocated to a particular 
legal aid recipient should this become necessary in the view of 
Legal Aid SA.  

8.2C.2 No Judicare legal aid instruction shall be issued in favour of 
any legal practitioner in private practice unless approved in 
accordance with the policies and procedures of Legal Aid SA. 
Allocation of a Judicare instruction on Legal Aid SA’s computer 
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system shall be deemed to constitute such approval and  
signature. Judicare instructions shall be issued:  

 (a) as a result of a conflict of interest between the legal aid 
applicant described in the said legal aid instruction and 
another legal aid applicant to whom legal aid was granted 
at an earlier date; or  

 (b) because the execution of the legal aid mandate requires 
the application of specialist legal knowledge and that no 
legal practitioner employed at the Justice Centre has the 
requisite specialist knowledge as at the date of the issue 
of the Judicare instruction in question; or  

 (c) in all other instances the use of Judicare practitioners will 
be in accordance with the Legal Aid Guide as amended 
from time to time.  

8.2C.3 Legal Aid SA is not obliged to appoint any legal practitioner, 
other than a practitioner employed by Legal Aid SA or an  
accredited private legal practitioner, to fulfill its statutory object 
to render or make available legal aid to indigent persons at 
State expense.  

8.2C.4 Legal practitioners not in the employ of Legal Aid SA, a Gov-
ernment Department or a co-operation partner may apply to Le-
gal Aid SA for accreditation and inclusion of their names on 
Legal Aid SA’s Directory of Accredited legal practitioners. Appli-
cations should be lodged with a Justice Centre Executive.  

8.2C.5 For purposes of the foregoing, a legal practitioner is any legal 
practitioner with right of appearance in any court in respect of 
which he has applied to be accredited.  

8.2C.6 A legal practitioner shall be deemed to practice from a physical 
address within the magisterial district or High Court jurisdiction 
where the legal practitioner actually has his/her office or 
chambers. For purposes of Judicare criminal instructions a 
practitioner is not required to have law offices or chambers 
within the magisterial district or High Court jurisdiction where 
such instructions are to be performed.  

8.2C.7 A legal practitioner may apply to be accredited in more than 
one magisterial district or High Court jurisdiction.  

8.2C.8 The fact that a legal practitioner happens to reside within a 
magisterial district or High Court jurisdiction shall not qualify 
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said practitioner as practising within that magisterial district or 
High Court jurisdiction.  

8.2C.9 A practitioner will be required to submit a valid tax clearance 
certificate before any work will be allocated to a practitioner. 
Payments for work done can only be made to a practitioner 
who is at all times in possession of a valid tax clearance cer-
tificate from SARS.  

8.2C.10 Only attorneys who are members in good standing with a Law 
Society or an Advocate who is a member in good standing 
with a professional body of advocates that exercises effective 
disciplinary control over its members may be accredited. Legal 
Aid SA currently recognises the GCB, NFA, IAASA and the 
Church Square Association of advocates. Any other associa-
tion of advocates must obtain recognition from Legal Aid SA 
before any member of such association can be accredited to 
render Judicare services to Legal Aid SA clients.  

8.2C.11 Relevant experience in criminal matters shall be expressed in 
completed years, taking into account: 

 • Time spent as a practising attorney, or candidate attorney 
regularly undertaking the defence of criminal matters, 
and/or conducting of High Court matters since the date of 
the issuing of a certificate giving the legal practitioner right 
of appearance in the High Court.  

 • In the case of advocates and pupil advocates, time spent in 
private practice during which period the advocate 
concerned regularly undertook the defence of criminal 
matters.  

 • Time spent employed as a magistrate hearing criminal 
matters.  

 • Time spent as a public prosecutor in the district or regional 
courts.  

 • Time spent in the employ of a Director of Public Prosecutions 
or as a Director of Public Prosecutions handling the conduct 
of criminal matters in courts.  

8.2C.12 Relevant civil experience shall be expressed in completed 
years, taking into account the experience categories set out in 
the civil tariffs of Legal Aid SA (Annexure F to the Legal Aid 
Guide).  
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8.2C.13 Each accredited practitioner must submit a certificate of good 
standing to the relevant Justice Centre with the application for 
accreditation. Such practitioner must confirm their membership 
details and good standing in the Instruction form (LA 2). Any 
misrepresentation will be reported to the relevant professional 
body and will result in the practitioner’s removal from the Ac-
creditation list.  

8.2C.14 Justice Centre Executives, as soon as reasonable and after 
verifying from the Directory of Accredited Practitioners that any 
applicant practitioner is not currently registered as a practitioner 
who practices principally from another magisterial district or 
High Court jurisdiction, shall with due regard to Legal Aid SA’s 
accreditation criteria consider applications for accreditation.  

8.2C.15 Justice Centre Executives, in respect of magisterial districts 
and High Court jurisdictions in the service areas of their  
Justice Centres, shall separately consider applications for  
accreditation for all magisterial districts and High Court jurisdic-
tions included in each application. A Justice Centre Executive, 
having satisfied himself/herself that a practitioner may be  
accredited, forwards the Accreditation Agreement for Private 
Legal Practitioners (Accreditation Agreement) to the National 
Operations Executive or anyone so delegated by the NOE in 
writing, for completion and signing. The NOE or NOE delegate 
returns a  completed copy of the Accreditation Agreement to 
the Justice Centre Executive, who in turn supplies a copy 
thereof to the practitioner. Accreditation of a practitioner shall 
only take effect from the date on which an Accreditation 
Agreement for Private Legal Practitioners is reduced to writing 
and signed in Johannesburg by the National Operations Ex-
ecutive or his delegate on behalf of Legal Aid SA.  

8.2C.16 See Annexure O1 for Legal Aid SA’s accreditation criteria.  
8.2C.17 Justice Centre Executives shall ensure that the applicants are 

made aware of the following issues:  
 • General overview of Legal Aid SA.  

 • Legal Aid SA’s strategic objectives.  

 • Legal Aid SA’s philosophy about service to the poor and 
vulnerable.  
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 • The accreditation agreement (Annexure O2) and the terms 
and conditions for accreditation with private practitioners 
(Annexure O3).  

 • Service excellence and quality control.  

 • Judicare procedures and requirements as detailed in the 
Legal Aid Guide and circulars issued by Legal Aid SA 
between updates of the Legal Aid Guide.  

 • Submission of accounts and supporting documents.  

 • Accounts enquiry procedures.  

 • Complaints procedure.  

 • Suspension and placing of practitioners on the exclusionary 
list.  

 •  At such briefing sessions practitioners must be supplied 
with copies of the ‘Accreditation Agreement for Private 
Practitioners’ (See Annexures O2 and O3).   

8.2C.18 Justice Centre Executives, upon receipt of the signed Accredi-
tation Agreement for Private Practitioners from the National 
Operations Executive or his duly appointed delegate, or  
immediately upon refusal of an application for accreditation, 
shall give instructions to have the name and full details of the 
legal practitioner, including the approved or refused status, as 
applicable, entered onto Legal Aid SA’s Directory of Accredited 
Legal practitioners.  

8.2C.19 The Directory of Accredited Practitioners shall be maintained 
and managed by Justice Centre Executives or their duly  
delegated representatives on Legal Aid SA’s computer system.  

8.2C.20 The Directory of Accredited Practitioners shall indicate  
each accredited legal practitioner’s chosen principal place of  
practice.  

8.2C.21 Justices Executives shall inform applicants of the outcome of 
each application for accreditation.  

8.2C.22 Justice Centre Executives, in respect of refused applications 
for accreditation shall state the reason(s) for refusal and  
inform the legal practitioners concerned, in writing, of the  
refusal(s) and of the reason(s) for refusal.  

8.2C.23 A legal practitioner whose application for accreditation was 
refused shall have a right of appeal to the relevant Regional 
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Operations Executive of Legal Aid SA, whose decision shall 
be final. An appeal against refusal shall be lodged with the 
Justice Centre Executive who refused the application. The 
Justice Centre Executive shall forward the appeal to the  
Regional Operations Executive together with a statement of 
reason(s) for the refusal. The Regional Operations Executive 
may seek advice from the NOE on the handling of an appeal 
against refusal of accreditation.  

8.2C.24 The Directory of Accredited Legal practitioners comprises a 
database of the details of accredited legal practitioners from 
which an automated system for the allocation of Judicare  
instructions is operated.  

8.2C.25 In respect of each accredited legal practitioner, along with 
his/her personal and firm or practice details, the names of the 
magisterial district(s) and High Court jurisdiction(s) where 
he/she may be granted Judicare instructions, and the various 
categories of matters in which he/she is willing to accept legal 
aid instructions (criminal, civil and specialist work, in the  
Magistrates’ Courts and High Court respectively) and details of 
his/her experience, as well as his/her principal place of  
practice shall be recorded. Practitioners shall be preferred for 
Judicare instructions in the magisterial district or High Court  
jurisdiction of their principal place of practice over practitioners 
who do not practice principally from the relevant magisterial 
district or High Court jurisdiction.  

8.2C.26 A Regional Operations Executive, where there are an insufficient 
number of practitioners to serve a magisterial district or High 
Court jurisdiction, shall approve the Directory listing for that 
district or jurisdiction, of legal practitioners from a neighbouring 
magisterial district or jurisdiction, who have indicated their  
willingness to accept Judicare instructions in the magisterial 
district or High Court jurisdiction concerned on the express 
understanding that they will be entitled to payment of travelling 
expenses at the normal Legal Aid SA rate and, in the event 
that the distance between a legal practitioner’s law offices/ 
chambers and the court where a matter is to be heard ex-
ceeds 130 kilometres, accommodation expenses at the normal 
Legal Aid SA rate, until the minimum required number of prac-
titioners for the district or jurisdiction concerned is satisfied. 
Practitioners listed for magisterial districts or High Court  
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jurisdictions other than the districts or jurisdictions which 
he/she regards as his/her principal place of practice may 
waive his/her entitlement to travelling and accommodation  
expenses in respect of such other district. Waiver of such  
expenses shall have the effect that such practitioner is 
deemed to be practising principally from the relevant magiste-
rial district or High Court jurisdiction.  

8.2C.27 No attorney shall be listed in the Directory of Accredited Legal 
practitioners for purposes of being granted legal aid instructions 
in High Court matters unless this attorney has satisfied the 
Justice Centre Executive that the attorney is entitled to appear 
before the High Court.  

8.2C.28 Candidate attorneys’ names shall not be listed in the Directory 
of Accredited Practitioners and no Judicare instruction shall be 
issued in the name of a candidate attorney. Candidate  
attorneys may perform Judicare instructions on behalf of and 
under supervision of their own principals.  

8.2C.29 No advocate’s name whatsoever shall be listed in the Directory 
of Accredited Legal practitioners for purposes of being granted 
legal aid instructions in civil matters.  

8.2D Application for Accreditation 
8.2D.1 A legal practitioner shall apply for accreditation and inclusion 

of his/her name on the directory of accredited practitioners on 
the prescribed forms. See Annexure O4. 

8.2D.2 Applications for accreditation and inclusion on the Directory of 
Accredited legal practitioners shall be made by completing and 
submitting a standard Accreditation Form (Annexure O4). The 
application form will require the applicant to furnish the follow-
ing information: 

 • Full names. 

 • Details of the firm or practise within which the practitioner 
practices. 

 • Physical address(es) of all offices or chambers from which 
the practitioner practices indicating the principal practice 
address. 

 • Postal address(es) of all offices or chambers. 

 • Telephone number(s). 
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 • Fax number(s). 

 • Cellular number(s). 

 • E-mail address(es). 
 • Language proficiency. 

 • Proof of admission as an attorney/advocate. 

 • A statement of willingness to accept instructions in civil 
matters, if applicable, setting out types of cases that will be 
accepted/cannot be accepted, details of areas of speciali-
sation and details of magisterial districts or High Court 
jurisdictions where such instructions will be accepted. 

 • A statement of willingness to accept instructions in criminal 
matters in the Magistrates’ Courts, if applicable, setting out 
types of cases that will be accepted/cannot be accepted 
and details of magisterial districts where such instructions 
will be accepted. 

 • A statement of willingness to accept instructions in criminal 
matters in the High Court, if applicable, setting out types of 
cases that will be accepted/cannot be accepted and the 
names of main or circuit court seats where such High Court 
instructions will be accepted. 

 • Written proof that the practitioner is entitled to appear 
before the High Court in instances where accreditation is 
sought for High Court. 

 • In the case of advocates who are members of professional 
bodies, a certificate of membership of that body and 
confirmation that there are no proceedings to suspend, 
interdict or strike off the member from the roll. 

 • In the case of attorneys, a certificate of good standing from 
a Law Society and confirmation that there are no pro-
ceedings to interdict or strike off the member from the roll. 

 • Details of periods of relevant criminal and civil work 
experience, and details of types of civil casework 
experience, as applicable. 

 • Black Economic Empowerment (BEE) details of firms or 
sole practitioners. 

 • A valid tax clearance certificate. 
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8.3 Voluntary Withdrawal, Exclusion or Suspension 
from Accreditation Scheme  

Legal Aid SA has compiled a list of legal practitioners to whom cases 
must not be referred.  

Without limiting the generality of the under-mentioned reasons, a legal 
practitioner may be placed on the list of practitioners to whom cases 
must not be referred if:  
 • The legal practitioner requests in writing that no further legal aid 

instruction should be issued to him/her or to his firm/her firm, or  
 • An attorney practising for his/her own account does not have a 

valid fidelity fund certificate or the firm where the attorney  
practises does not have a valid fidelity fund certificate, or  

 • A practitioner misrepresents that s/he is in good standing with a 
professional body that exercises disciplinary control over him/her 
when this is factually incorrect, or 

 • A practitioner consistently does not comply with the policies, 
procedures and rules of Legal Aid SA, or  

 • The legal practitioner is struck-off or suspended from the rolls of 
practising attorneys/advocates, or if the CEO decides to act on 
the request of a legal professional body to place the legal practi-
tioner on the said list, or 

 • The CEO, or a person delegated by the CEO, decides that no 
further legal aid instructions are to be issued to a particular legal 
practitioner if it is found that the practitioner has acted in an un-
lawful or unethical manner.  

 ✰ Examples of unlawful or unethical conduct:  

 X Receiving and demanding money from a legal aid client  

 X Rendering false accounts  

 X Failing to appear on behalf of a client without making alternative arrange-
ments.  

 • The practitioner refuses to participate in Legal Aid SA quality 
review programme for Judicare Practitioners or unreasonably de-
lays in complying with requests for submission of files selected 
for Quality Review. 

A decision not to issue further instructions to a practitioner should be 
made after conducting an enquiry and considering representations from 
the affected legal practitioner.  
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 JCEs must take care to follow the exclusionary list, and thus not to 
send any legal aid instructions to a legal practitioner whose name 
appears on the list.  

8.3A Voluntary Withdrawal   
8.3A.1 A legal practitioner who wishes to withdraw from being  

included on the Directory of Legal practitioners shall in writing 
advise the Justice Centre Executive who approved the inclusion 
of the legal practitioner’s name on the Directory.  

8.3A.2 A Justice Centre Executive shall record the change in the 
status of a legal practitioner who withdrew from the accredita 
tion scheme and this shall have the effect that no further new 
legal aid instructions can be allocated to the legal practitioner 
concerned. Payments in respect of instructions issued prior to 
the withdrawal of the practitioner from the scheme, shall not 
be affected by a withdrawn status.  

8.3B Annotation of Accreditation List  
8.3B.1 The status of a legal practitioner who may not receive cases 

together with the reason(s) for such status, shall be noted 
against the practitioner’s name in the Directory of Accredited 
Legal Practitioners. Judicare instructions shall not be issued to 
practitioners with an excluded, on hold or suspended status 
unless the excluded, on hold or suspended status is lifted with 
the approval of the National Operations Executive.  

8.3C Temporary Suspension  
8.3C.1 A practitioner shall be placed on temporary suspension if the 

practitioner:  
 (a) does not update his/her records with Legal Aid SA 

 (b) does not follow the procedure for accounting set out by 
Legal Aid SA  

 (c) is abusive and derogatory to Legal Aid SA staff 

 (d) does not submit a valid tax clearance certificate from 
SARS 

 (e) is under investigation for any reason including, but not 
limited to fraud, unethical behaviour or failure to comply 
with the LAG and Accreditation Agreement 
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 (f) Legal Aid SA’s relationship with the practitioner has 
irretrievably broken down 

 (g) is being subjected to an inquiry in terms of 8.3 read with 
8.3D and it is deemed necessary by the CEO, or a 
person delegated by the CEO.  

8.3D Procedure to Exclude from Accreditation System  
8.3D.1 The CEO or a person delegated by the CEO must follow these 

steps before possibly adding a legal practitioner to Legal Aid 
SA’s exclusionary list:  

 • A letter setting out relevant or alleged acts is sent to the 
legal practitioner by fax, registered post or other means by 
which dispatch can be proved.  

 • The legal practitioner has a reasonable opportunity of at 
least 2 weeks to reply to any allegations of fact, draw any 
relevant additional facts to the attention of Legal Aid SA, 
and make submissions.  

 • Legal Aid SA decides after conducting any necessary 
investigation.  

8.3D.2 If the name of the legal practitioner is placed on the exclusionary 
list, the legal practitioner and the JCE responsible for any 
magisterial district in which the legal practitioner has an office 
will be advised in writing.  

 No legal aid instructions will be authorised for a legal practitioner 
who is on the exclusionary list.  

8.3D.3 The names of legal practitioners with an on hold, excluded or 
suspended status shall be deemed to constitute Legal Aid 
SA’s exclusionary list as referred to in other Legal Aid SA pol-
icy documents.  

8.3D.4 The NOE will submit an updated exclusionary list to LSTC on 
a quarterly basis.  

8.4 Black Economic Empowerment  
8.4.1 Legal Aid South Africa needs to provide for a measure of 

preference in the allocation of Judicare instructions so as to 
encourage Black Economic Empowerment.  
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8.4.2 Each legal practitioner willing to undertake legal aid matters 
and, after his/her application for accreditation is approved, 
would be scored according to this scale:  

 i. African 4  
 ii. Coloureds and Asians 2  
 iii. Whites 1  

8.4.3 Since the purpose of the policy is to advance Black Economic 
Empowerment, the equity partners/shareholders of the firms/ 
companies (from whom the individual practitioners rated 
above derive) are also scored according to this scale:  

 i. African 4  
 ii. Coloureds and Asians 2  
 iii. Whites 1  

8.4.4 Since black ownership is felt to be more important than afford-
ing black practitioners the opportunity to work and gain experi-
ence, the ownership scoring will be weighted at 60% and the 
individual legal practitioner scoring will be weighted at 40%.  

8.4.5 The scoring of firms/companies as a whole can be scored 
according to this formula: 

60%X + 40%Y 
Z + W 

 X = aggregate scores of all equity partners/directors in the 
firm/company. 

 Y = aggregate scores of all legal practitioners from the 
firm/company willing to accept legal aid instructions. 

 Z = number of equity partners/directors in that firm/ 
company.  

 W = number of admitted legal practitioners in the firm/ 
company.  

8.4.6 Legal aid instructions may then be distributed to the firms/ 
companies on the rotation list for the magisterial district in the 
ratio established by the scoring of the firms/companies.  
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8.4.7 Thus, for example, if 5 firms scored as follows:  
 A – 4  
 B – 2  
 C – 2  
 D – 1  
 E – 1  

 Firm A would receive 4 of every 10 instructions, while firm E 
would only receive 1 out of every 10 instructions.  

8.4.8 It would still be necessary to ensure, before issuing the  
legal aid instructions, that the designated individual legal  
practitioners are available and qualified to undertake work at 
the relevant grade or level.  

8.5 Tariffs payable to Judicare practitioners  
 This part sets out guidelines for paying legal practitioners carrying 

out Judicare assistance.  

8.5.1 CRIMINAL TRIALS AND APPEALS  
Annexure E sets out the fees and disbursements payable to Judicare 
legal practitioners for criminal trials, criminal appeals and related 
matters.  
 See Annexure E on page 260.  

8.5.2 CIVIL CASES, APPEALS AND NON-LITIGIOUS WORK  
Annexure F covers the fees and disbursements payable to Judicare 
legal practitioners for civil cases, civil appeals, non-litigious work and 
related matters.  
 See Annexure F on page 276. 

8.5.3 NOE RECORD OF ANY INCREASED FEES AND 
DISBURSEMENTS  

If a ROE or NOE exercises his/her discretion under Annexures E or F to 
authorise increased fees or disbursements for a legal practitioner, the 
ROE must ensure that all necessary details are timeously forwarded to 
the NOE.  

The NOE has to report on authorising any increased fees to the Board 
at its next ordinary meeting.  
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8.6 Constitutional Case Management Committee  
The Constitutional Case Management Committee (CMCC) has its own 
terms of reference and will consider applications for legal aid where the 
applicant exceeds the means test and the means test investigation 
proceeds to step 3 of the means test inquiry.  
 See Step 3 in 5.1.1 on page 75.  

 See Annexure V on page 350.  

The CMCC will also monitor the cases referred to it to ensure that they 
are conducted cost effectively.  

8.7 Judicare reports and accounts  

8.7.1 LEGAL PRACTITIONER’S LIABILITY TO LEGAL AID SA FOR 
DAMAGES  

A legal practitioner may be liable to Legal Aid SA for damages if, without 
the written consent of the JCE, the practitioner:  

 • Fails to include a claim for costs under 10.8 of this Guide in any 
process, including any plea and/or counterclaim, or  

 • Enters into any agreement of settlement or permits the legal aid 
applicant to enter into any settlement that directly or indirectly 
waives Legal Aid SA’s rights under section 8A of the Act without 
the consent of the relevant JCE, or  

 • Fails to take any steps prescribed in this Guide or customary in 
litigation to protect Legal Aid SA’s rights to costs or anticipated 
costs, or  

 • Fails to retain from the capital amount, an amount due to Legal 
Aid SA under 10.8 of this Guide.  

 See 10.8 on page 149.  

 Consequences of damages:  

 • Legal Aid SA does not have to pay any fees or disbursements 
due to the legal practitioner until these damages have been de-
termined.  

 • Legal Aid SA may set off any fees and disbursements due to the 
legal practitioner against any damages found owing to Legal Aid 
SA.  
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8.7.2 REPORTING ON PROBLEMS  
Except where otherwise indicated in this Guide, the task of a person 
receiving a legal aid application is completed after he/she has referred 
the applicant to a legal practitioner.  
 After being instructed, legal practitioners should:  
 • Resolve problems by referring to this Guide.  
 • Take up unresolved problems with the JCE.  
 • Report any queries or other issues related to the client directly to 

the JCE.  

8.7.3 REPORTING ON PROGRESS 
Legal practitioners instructed by Legal Aid South Africa must submit a 
final account within 6 months from date of instruction, or report every 
4 months on progress. If practitioners do not report within these  
time-frames, they may be requested in writing to report within 21 days.  
 If a legal practitioner still does not report within 21 days as re-

quested: 
 • Legal Aid South Africa’s file on the case will be closed.  
 • It will be accepted, without waiver of any rights of Legal Aid 

South Africa, that no moneys are owed to the legal practitioner. 
 For further procedures on rendering accounts, see 13.2 on page 191.  

 For a pro-forma report in a criminal matter, see Annexure T on page 342. 

8.7.4 LEGAL PRACTITIONER’S ACCOUNT IN ORDER  
If a legal practitioner’s account is in order, Legal Aid SA will pay the 
legal practitioner who has been instructed, if they are in possession of a 
valid tax clearance certificate from SARS. This practitioner must then 
pay other service providers involved in the case, such as the 
correspondent, advocate or witnesses.  

8.7.5 ADVOCATES’ ACCOUNTS  
Legal Aid SA shall pay an advocate his/her fees directly where it has 
given a direct instruction to the advocate. Legal Aid SA may in its 
discretion pay an advocate directly for interim accounts rendered during 
litigation proceedings.  
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Legal Aid SA will only settle other accounts of advocates after receiving 
and considering the account of the attorney who instructed the 
advocate. Any direct payment to an Advocate will only be effected if 
they are in possession of a valid tax clearance certificate from SARS. 

8.7.6 MORE THAN ONE LITIGANT  
Where legal aid is granted to more than one litigant in a case by 
instructing a single legal practitioner or practice, no additional fees are 
allowed, except as provided in Annexures E and F.  
 See Annexure E on page 260 and Annexure F on page 276.  

8.7.7 DISPUTES OVER LEGAL PRACTITIONER’S ACCOUNTS  
Disputes may arise between Legal Aid SA and legal practitioners over 
issues such as:  
 • The non-payment, under-payment or erroneous payment of fees 

and disbursements.  
 • Misrepresentation and consequent over-payment of fees and 

disbursements. 
Legal Aid SA and the legal practitioner should attempt to resolve the 
dispute by negotiation. 

Further details for legal practitioners on procedures relating to accounts 
are set out in this Guide’s Part 3: Procedures. These provisions are 
binding on all accredited legal practitioners.  
 For more on procedures for disputes, see 13.7 on page 200.  
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Chapter 9: 

Co-operation Partners 

9.1 Provisions governing Co-operation Partners 
 The operation of a Co-operation Partner is governed by: 
 • The Co-operation Agreement, as amended or re-negotiated from 

time to time. 
 • The decisions of any management committee appointed under 

the Co-operation Agreement and authorised to act by the  
Co-operation Agreement. 

 • Relevant provisions of the Co-operation Agreements Policy in 
this Guide or any updates to the Co-operation Agreements Policy 
from time to time. 

 • Any decision of Legal Aid SA or directive of the CEO that they 
may be entitled to enforce under a Co-operation Agreement. 

9.2 Co-operation Agreements Policy 
This Co-operation Agreements Policy sets out and explains Legal Aid 
SA policy on Co-operation Agreements with Co-operation Partners: 

9.2.1 BACKGROUND TO CO-OPERATION AGREEMENTS 
9.2.1.1 Legal Aid South Africa provides legal services and legal repre-

sentation to carry out its mandate in the Legal Aid Act 22 of 
1969. Salaried legal practitioners employed by Legal Aid SA at 
Justice Centres primarily deliver these legal services. 

9.2.1.2 Legal Aid SA in keeping with its mix of delivery systems  
will also provide legal services through both the Judicare  
approach and Co-operation Agreements with non-governmental 
organisations (NGOs) capable of delivering either legal  
services of a particular specialist nature or within a particular 
geographical region. 

9.2.2 POLICY ON CO-OPERATION AGREEMENTS 
9.2.2.1 Legal Aid SA will enter into agreements with NGOs and other 

organisations to provide legal services that contribute to 
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achieving Legal Aid SA’s Vision, as long as the relevant  
organisations have aims and objectives that do not contradict 
those of Legal Aid SA. 

9.2.2.2 Legal Aid SA will define its strategic priorities from time to time 
and publish these for information. Legal Aid SA will give  
preference to proposals responding to its strategic priorities, 
but will also consider other proposals motivating the need for 
specified services for the poor. 

9.2.2.3 Agreements mentioned in 9.2.1 of this Policy will be partnerships 
in which both Legal Aid SA and the organisations will contrib-
ute. 

9.2.2.4 The bulk of the funding provided by Legal Aid SA should be 
used to directly benefit the poor through delivery of legal  
services to the poor. 

9.2.2.5 Legal Aid SA will take into account the existing legal services 
available in any particular geographical area. 

9.2.2.6 Legal Aid SA will not fund existing operations, but only the 
expansion of legal service delivery through new or additional 
projects. However, Legal Aid SA will be mindful of not making 
this an absolute rule, as a deserving NGO that has been pro-
viding efficient services may run out of funding. 

9.2.2.7 The partner NGOs must be properly constituted with a consti-
tution and — 

 i. Have a proven track record of effective community 
service. 

 ii. Make full disclosure of all sources of funding and 
activities. 

 iii. Submit audited balance sheets annually. 
 iv. Make all documents available for inspection. 

 v. Permit an audit of financial affairs by Legal Aid SA and 
the Auditor General. 

 vi. Carry out its own audits on the quality and quantity of 
legal services provided and report to Legal Aid SA on the 
results. 

 vii. Indemnify Legal Aid SA against any claim that may be 
made against it, and take out professional insurance to 
the satisfaction of Legal Aid SA. 
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 viii. Provide a cost-effective legal service to indigent people. 

 ix. Provide a service free of charge to those who could 
otherwise not afford the service. Legal Aid SA’s means 
test must be administered in every case. 

 x. Keep proper files and adhere to proper office 
management systems. 

 xi. Conduct itself in accordance with the regulations of the 
relevant professional bodies. 

 xii. Keep a comprehensive database so that statistics can be 
monitored. 

 xiii. Provide monthly statistical data, subject to quarterly 
verification. 

9.2.2.8 Where the proposer submits an unsolicited bid, then the 
following additional information must be submitted with the 
proposal: 

 (a) the proponent’s name, address, identification or 
registration number (if a corporation), VAT registration 
number and the contact details of its authorised 
representative; 

 (b) identification of any confidential or proprietary data not to 
be made public; 

 (c) the proponent’s current SARS Tax Clearance Certificate 
and in the case where the proponent is a consortium or 
joint venture, a current SARS Tax Clearance Certificate 
for each member thereof; 

 (d) a declaration of interest containing the particulars set out 
in Standard Bid Document (SBD) 4, issued by the 
National Treasury; 

 (e) a declaration of the proponents past supply chain 
practices containing the particulars set out in SBD 8, 
issued by the National Treasury; 

 (f) a declaration from the proponent to the effect that the 
offering of the unsolicited proposal was not as a result of 
any non-public information obtained from officials of the 
relevant institution or any other institution. 
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9.2.3 SALARIES 
The salaries paid by the NGO may not be more than the salaries paid to 
equivalent Justice Centre staff. 

9.2.4 FAILURE BY NGO 
If the NGO does not meet its contractual and reporting obligations, 
Legal Aid SA has the right to terminate the agreement after giving the 
NGO at least 2 month’s notice. 

9.2.5 CONSTITUTION OF LSTC 
9.2.5.1 The Legal Services Technical Committee (LSTC) shall consist  

of the Chief Operations Officer, the National Operations   
Executive, the Chief Legal Executive, Regional Operatons Ex-
ecutives, National Operations’ Principal Attorney and a non-
executive member of the Board. The terms of reference of the 
LSTC are set out in Annexure W.  

 See Annexure W on page 366 

 . 
9.2.5.2 The non-executive member of the Board shall be selected by 

the Board annually and shall hold office until a successor is 
selected. 

9.2.5.3 The NOE shall chair the LSTC. 
9.2.5.4 Unless varied by this policy, meetings and proceedings of the 

LSTC will be governed by generally accepted rules. 
9.2.5.5 Meetings of the LSTC will be held as the NOE deems appro-

priate. Meetings should be organised so that attendance is 
maximised. 

9.2.5.6 The notice of each meeting of the LSTC, confirming the ven-
ue, time and date and enclosing an agenda of items to be dis-
cussed shall, except under exceptional circumstances, be 
forwarded to each member of the LSTC not less than 7 working 
days before the date of the meeting. 

9.2.5.7 The quorum for decisions of the LSTC shall be any 3 members 
present and voting on the matter for decision. 

9.2.5.8 The Chairperson, at his/her discretion, may invite such execu-
tives and Senior management as appropriate, to attend and be 
heard at meetings of the LSTC. 



  
 

CHAPTER 9: CO-OPERATION PARTNERS 
 

 

 
  

 135
  

 

9.2.5.9 Based on the functions performed by the non-executive Board 
member of the LSTC, in addition to his/her functions as a 
member of the Board, the member of the LSTC, who is a non-
executive Board member, may be paid remuneration for 
his/her appointment as fixed by the Board. 

9.2.6 APPROVAL OF CO-OPERATION AGREEMENTS 
9.2.6.1 All co-operation agreements should be approved in accor-

dance with the requirements of Legal Aid SA Supply Chain 
Management Policy and where the proposals for co-operation 
agreements exceed R500 000,00 the proposal shall be re-
ferred with a recommendation from LSTC to BAC for approval. 

9.2.6.2 Where it is impractical for LSTC to invite competitive bid, a 
request to deviate from the competitive bid must be sought 
from the CEO. 

9.2.7 APPEAL AGAINST APPROVAL OF CO-OPERATION 
AGREEMENT 

A proposer has the right of appeal to the CEO against the refusal to 
approve a Co-operation Agreement. 

The NOE shall inform the proposer of this right and, if requested within  
3 months of being informed of this right, the NOE shall give detailed 
reasons for the refusal. 

The grounds of appeal must be submitted to the NOE in writing. The 
NOE must forward these to the CEO together with the application 
documents and his/her comments. 

9.3 Managing co-operation agreements 
9.3.1 MANAGING THE CONTRACT 
(a) Duties of ROEs 
ROEs must monitor the performance of all Co-operation Agreement 
partners on a monthly basis. They must ensure that Co-operation 
Partners comply timeously with all contractual guarantees. 
(b) Duties of Co-operation Partners 
If Co-operation Partners do not comply with contractual guarantees or 
breach a Co-operation Agreement, the ROEs will inform the LSTC to: 
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 • Timeously instruct the appropriate officers of Legal Aid SA to 
cease payment of any instalments, and 

 • Take steps to terminate the Co-operation Agreement. 
 Co-operation Partners must submit: 
 • Monthly reports of progress to the ROEs, and 
 • An annual report to the LSTC. 
(c) Supervision by Justice Centre legal practitioners 
In certain areas, Legal Aid SA works in co-operation with advice offices 
that have paralegals and other employees who are not under the control 
and supervision of a salaried legal practitioner employed by a Justice 
Centre. 
Legal Aid SA will not accept any responsibility or liability in these cases 
unless the relevant case files are taken over by the nearest Justice 
Centre to render litigation services in accordance with a relevant  
Co-operation Agreement. 

9.3.2 MANAGING FINANCIAL PROCEDURES 
(a) Monitoring compliance 
The ROEs will monitor compliance by Co-operation Partners with 
annual financial statements. 
(b) Dealing with non-compliance 
If Co-operation Partners do not provide acceptable annual financial 
statements, or do not comply with the Co-operation Agreement, the 
ROEs, in consultation with the Chief Financial Officer and NOE, will 
consider and implement remedies to: 
• Ensure that the Co-operation Partner complies with the relevant 

procedures, or 
• Recommend to the LSTC to terminate the Co-operation Agreement. 
Any non-compliance and action on it will be reported to the LSTC. 
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Chapter 10: 

General policy 

10.1 Confidentiality and privacy 
10.1.1 THE CLIENT’S CONFIDENTIALITY AND PRIVILEGE 
 All information that comes to the notice of an official or representative 

of Legal Aid SA must at all times be treated as confidential and may 
only be disclosed when it relates to determining: 

 • Whether the legal aid applicant qualifies for legal aid. 
 • The merits of the matter. 
The privilege of the client must be recognised and applied. Thus any 
information given in confidence to an agent legal aid officer or a JCE 
may be communicated to other officials of Legal Aid SA and to the legal 
practitioner appointed to the extent that the privilege is deemed to have 
been waived to the extent required to proceed with the matter. 

However, the information may not be communicated to any other person, 
unless: 
 • The client consents, or 
 • A statute orders this, or 
 • A court order directs this. 

10.1.2 CIRCUMSTANCES FOR POSSIBLE DISCLOSURE OF 
INFORMATION 

Where the right of a legal aid applicant to receive legal aid or to continue 
a matter on a legal aid basis is challenged by any other party to the 
case, there may be possible grounds for disclosing relevant information. 
 A legal administration officer, public defender, HCUM, principal 

attorney or JCE may disclose details of the legal aid applicant’s  
application for legal aid and any merit report received by Legal Aid 
SA that are necessary for deciding the issue of whether Legal Aid 
SA should grant or continue legal aid. 

Apart from these circumstances, decisions on the possible disclosure of 
information rest with the CEO as Legal Aid SA’s Information Officer, and 
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any Deputy Information Officers appointed by the CEO under the 
Promotion of Access to Information Act 2 of 2000. 

10.2 Discretionary powers 
10.2.1 CONTRIBUTION TOWARDS LEGAL AID SOUTH AFRICA’S 

COSTS 
(a) Contribution to costs 
Legal Aid SA does not generally require clients to make an initial 
contribution to costs except as set out here. However, Legal Aid SA 
retains the right to reinstate a system that requires clients to contribute. 
If this is done, a Circular from the CEO will advise stakeholders. 

Under section 73(2C) of the Criminal Procedure Act, as amended by Act 
86 of 1996, a court may order that the costs or portion of the costs of 
legal representation provided at State expense must be recovered from 
the accused. The contribution to be paid by the accused will be 
determined by Legal Aid SA according to the powers set out in section 
3(d) of the Act. 

Legal Aid SA may also under section 3(d) of the Act fix conditions for 
the payment of a contribution to the Board by the legal aid applicant, 
especially where the legal aid applicant exceeds the means test, but is 
granted legal aid at State expense after the assessment under Step 3 of 
the means test enquiry in 5.1.1 on page 75. 

The contribution to be paid by the legal aid applicant will be determined 
by Legal Aid SA according to the powers set out in section 3(d) of the 
Act. The contribution to be paid by the legal aid applicant should be 
made an order of court. 
 For the procedure for advising the Iegal practitioner about the court order, see 11.2.2 

on page 165. 

(b) Comparing different LEGAL AID SA rights in relation to costs 
 This right to a contribution to costs by clients is different from other 

rights that Legal Aid SA has in relation to costs: 
 • The right to recover costs from the other parties to the litigation – 

these are ceded to Legal Aid SA under section 8A of the Act. 
 • The benefit to Legal Aid SA payable by the client out of the 

proceeds of an action. 
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 • The right to recover any difference between attorney and client 
costs, and party and party costs. 

 For more information on the benefit due to Legal Aid SA, see 10.8.3 on page 150. 

10.2.2 NOE’S DISCRETION 

(a) Departing from means test 
The NOE may consider the application of any person, who does not 
qualify under the means test but who, subjectively judged, is indigent 
and deserves sympathetic consideration on the grounds of exceptional 
or other circumstances. 

All Regional Court and High Court criminal cases should be referred to 
the CCMC for consideration under 5.1.1 on page 75. 

(b) Withdrawing legal aid 
At all times, the NOE has the discretion to withdraw legal aid previously 
granted on grounds the NOE deems appropriate. 

(c) Limited increased fees 
In general, only fees set out in Legal Aid SA tariffs will be allowed.  
However, ROEs and the NOE have the discretion to permit payment of  
limited increased fees in very exceptional cases.  
 Full details must be submitted to the ROEs or the NOE when   

applying for increased fees.  
The NOE must: 
 • Maintain a register of all increased trial day fees allowed at Legal 

Aid SA’s National Office and Regional Offices.  
 • Report to the Board on all increased trial day fees granted. 
The authorisation of additional work at standard tariff rates does not 
need to be reported to the Board. 

(d) Interim fees 
The NOE has the discretion to authorise the payment of interim fees in 
any matter in which a legal practitioner makes written representations.  

Interim accounts for practitioners’ fees are paid only if the NOE (or a 
person having delegated authority from the NOE) has authorised such 
payments; or, if there have been five or more apperances in a month in 
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a criminal case in the High Court; or if a High Court case has been 
postponed for more than three months. 

(e) Exercising discretion on reasonable grounds 
The NOE has a general discretionary power in administering legal aid 
as prescribed by Legal Aid SA from time to time. This discretion must be 
exercised on reasonable grounds. 

The NOE may not waive: 

 • Any provision of the Guide requiring the NOE to report to the 
Board. 

 • Any limitations on maximum increased Judicare fees for any 
class of work. 

 • The provisions of this paragraph. 

10.2.3 GENERAL DISCRETIONARY POWERS 

(a) Discretion of CEO 
The CEO may exercise a general discretion to: 

 • Waive any condition, procedure or policy set out in this Guide as 
long as this is within the overall authority of the Legal Aid Act. 

 • Provide for any issue not covered in this Guide. 

However, when the CEO exercises this discretion, he/she must report 
on it to the Board or Board Executive Committee at its next regular 
meeting. 

(b) Delegation of NOE’s authority 
 The NOE may, in consultation with the CEO, delegate some or all 

of the authority the NOE has under this Guide: 

 • This delegation must be in writing and signed by the NOE. 

 • The NOE may delegate powers to other officers or agents of 
Legal Aid SA. 

 • The NOE may delegate to these officers or agents the authority 
to further delegate. 

 • The NOE may not delegate any authority to any person who is 
not an employee of Legal Aid SA or an employee of the Depart-
ment of Justice and Constitutional Development. 
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(c) Suspending services 
Legal Aid SA may suspend the granting of legal aid for certain services 
from time to time. 

(d) Restrictions on costs 
Legal Aid SA may restrict legal costs in certain kinds of cases from time 
to time. 

10.3 Increased fees 
10.3.1 CRIMINAL CASES 
 It ROEs or the NOE exercise their discretion under Annexure E to 

authorise increased fees or disbursements for any legal practitioner, 
the NOE must record in a report and submit to Legal Aid SA at its 
next ordinary meeting, details of: 

 • The case in which discretion was exercised. 
 • Any increased or additional fees and disbursements to any legal 

practitioner. 
 • The reasons for the exercise of discretion in the case. 
 See Annexure E on page 272. 

10.3.2 CIVIL MATTERS 
The authorisation of fees or disbursements on the scale applicable to 
Impact Services matters may only be done by the LSTC, except: 
 Where the amount involved is less than R50, 000 including VAT, 

the NOB and CLE jointly may authorise the fees and disbursements. 
 See Annexure F on page 288. 

10.4 Extending the legal practitioner’s brief 
 A legal practitioner who has been briefed must not give legal aid 

assistance beyond the scope of his/her instruction without the  
written consent in advance by the JCE. 

✰ For example, the practitioner must not make applications (including 
applications for a contribution towards costs) or institute actions that 
are additional to or beyond the main instruction without the JCEs 
consent. 
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Telephonic authorisation may be obtained for the proposed action in 
urgent circumstances, but the legal practitioner has a duty to confirm 
this authorisation in writing. Only then will the granting of authorisation 
be deemed to be completed. 

10.5 Medical costs 
Legal Aid SA does not pay costs related to: 
 • The medical treatment, operations or hospitalisation of the  

applicant. 
 • Travel for visiting medical practitioners. 
 • Clients attending a medical consultation or examination. 
 Legal Aid SA is only responsible for rendering and making legal 

services available. 

10.6 General provisions for all civil matters 
10.6.1 OPPOSING PARTY ALSO ON LEGAL AID 
If it comes to the notice of a legal practitioner who has been instructed 
that the opposing party is also acting on legal aid, no further proceedings 
in the matter should be taken, except to prevent substantial prejudice to 
either of the parties: 
 • The practitioner must notify the JCE immediately and provide 

details. 
 • The ROE will decide whether, and if so how, legal aid will be 

provided for the further prosecution or defence of the matter. 

10.6.2 BUDGETS FROM LEGAL PRACTITIONERS 

(a) Legal practitioner to send budget and other information to JCE 
 At least 8 weeks before the hearing or, if legal aid is granted within 

a shorter period before the hearing, at the time of legal aid being 
granted, the attorney, together with any advocate, must send the 
JCE: 

 • A full and comprehensive budget of the expected expenditure for 
the hearing. 

 • A re-evaluation of the issues referred to in 6.1.3 and 11.3.1 of 
this Guide. 
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 • Any other relevant information that can be reasonably expected 
to be necessary for the JCE to decide whether to proceed with 
the action or to dispose of it in some other way. 

 See 6.1.3 on page 92 and 11.3.1 on page 168. 

(b)  Urgently giving JCE any changes in budget and other  
information 

If at any stage during proceedings, circumstances change so as to differ 
from those already communicated to the JCE, these changes must 
immediately be sent to the JCE. If necessary, the case must stand down 
or a short postponement must be arranged in order to communicate with 
the JCE and make a decision on the further availability of legal aid. 

10.6.3 PRESCRIPTION OR DEFAULT JUDGEMENT 
 If it becomes necessary to prevent prescription taking place or a 

default judgement being taken, the attorney must take reasonable 
steps to protect the rights of the legal aid applicant while: 

 • Complying with the provisions of 6.1.3 of this Guide, or 
 • Awaiting the JCE’s response to the legal practitioner’s report 

under the provisions of 6.1.3 of this Guide. 
 See 6.1.3 on page 92. 

10.6.4 LEGAL AID SA AUTHORISATION AFTER LEGAL PRACTI-
TIONER’S REPORT 

 If after receiving a legal practitioner’s report under the provisions of 
6.1.3 or 11.3.1 of this Guide, the JCE decides to authorise the legal 
practitioner to proceed on a legal aid basis, this authorisation is  
limited to the lesser of: 

 • The total expected financial involvement of Legal Aid SA, as last 
reported by the legal practitioner, or 

 • The total financial involvement of Legal Aid SA directly authorised 
by the JCE. 

 See 6.1.3 on page 92 and 11.3.1 on page 168. 

However, the JCE may vary the budget for a particular matter by 
agreement recorded in writing. 
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10.6.5 AUTHORISATION OF EXPERTS 
 Legal Aid SA is not liable to reimburse or pay any legal practitioner 

for the fees charged by any expert, unless prior written authorisation 
was granted for the instruction of the expert. 

10.6.6 TARIFFS 
 The Judicare tariff set out in Annexure F applies to all civil matters 

where a legal practitioner in private practice is instructed: 
 • By a Judicare legal aid instruction, or 
 • As correspondent for a Justice Centre, or 
 • As an advocate briefed by a Justice Centre. 
 See Annexure F on page 288. 

10.6.7 TENDERS, SETTLEMENTS AND PAYMENTS INTO COURT 

(a) Settlements in civil cases 
A legal practitioner instructed in a civil or divorce case may at his/her 
discretion negotiate a settlement and, with the consent of the JCE, 
waive a claim for costs or contribution towards costs. 

If the JCE grants authority telephonically, the legal practitioner must 
confirm the circumstances and the authority in writing. The practitioner 
must be aware of the rule of practice in litigation that ‘costs follow the 
unsuccessful party’. 

(b) LEGAL AID SA costs as part of settlements 
Settlements for an all-inclusive amount (including costs) must be 
avoided as far as possible. 

 Where this is not possible, the legal practitioner must inform the 
legal aid litigant that: 

 • The costs owing to Legal Aid SA under section 8A of the Act or 
otherwise, were included in the lump sum, and will be paid to  
Legal Aid SA out of this lump sum settlement. 

 • A party and party bill of costs must be drawn up to determine the 
amount owing to Legal Aid SA that is part of the lump sum  
settlement. 
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(c) Notifying the JCE 
 If a tender, offer of settlement or payment into court is made, the 

legal practitioner must immediately: 

 • Notify the JCE in writing. 

 • Send the JCE a full report on the merits of the case and the 
issues relating to the tender, offer of settlement or payment into 
court. 

If legal aid is granted for a continuation of an action, any tender, offer of 
settlement or payment into court that has already been made, must 
similarly be reported to the JCE. 

10.6.8 SECURITY AND COSTS IN CIVIL MATTERS 

(a) No funds for security 
Legal Aid SA does not provide funds for the purpose of giving security. 

(b) Exemptions from giving security 
A client is exempted in certain circumstances from the duty to give 
security for the costs of an opposing party and to pay certain court fees. 
This is covered in Rule 47A of the Uniform Rules, Rule 6(6) of the Rules 
of Supreme Court of Appeal, Rules 51(1) and 51(4) of the Magistrates’ 
Court Rules, and the Rules of the Divorce Court. 

(c) Payment of security before granting legal aid 
If any sum must be deposited as security, legal aid must not be granted 
until it is clear that the client has the means to make payment of this 
security. 

(d) Security under Magistrates’ Court Act Rules 
Legal practitioners should note the effect of the case of Mthetwa and 
Others v Diedericks and Others 1996 (7) BCLR 1012 (N), on the 
requirement of security for costs set out in Magistrates’ Courts Rule 49(1). 
 A legal aid litigant does not have to put up security in a rescission of 

judgement application in the Magistrates’ Courts. 
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10.7 Fraud and abuse of legal aid 
This section covers possible fraud and abuse by legal aid applicants, 
legal aid recipients or legal practitioners. 

10.7.1 THE SPIRIT OF PROVIDING LEGAL AID 
Legal Aid SA seeks to ensure that, as far as possible, legal 
representation is offered to indigent litigants. 
 Therefore, it is important that the principles and rules of this Guide 

are enforced so as to: 
 • Enable as many people as possible to receive legal aid, and 
 • Ensure that the system of legal aid and Legal Aid SA are not 

brought into disrepute as a result of the conduct of legal practi-
tioners contrary to the letter and spirit of this Guide. 

10.7.2 POSSIBLE STEPS OPEN TO LEGAL AID SA 
 In keeping with the spirit of 10.7.1, Legal Aid SA reserves the right 

to: 
 • Terminate mandates to legal practitioners already in possession 

of instructions. 
 • End further mandates when Legal Aid SA’s policies, procedures 

and rules are disregarded, breached or abused. 
 • In appropriate cases, initiate disciplinary procedures with the 

relevant authorities. 
 • Circulate to its various offices the names of legal practitioners 

disqualified from receiving instructions. 
 • Withhold payment of any monies due to a legal practitioner in 

excess of reasonable fees and expenses. 

10.7.3 REASONS TO SUSPECT FRAUD/ABUSE 
Persons receiving legal aid applications, Legal Aid SA employees or 
legal practitioners instructed by Legal Aid SA may have reason to 
believe that a legal aid applicant has committed fraud or abused legal 
aid. 
✰ For example, legal aid applicants may have misled or attempted to 

mislead a person receiving a legal aid application on the applicant’s: 
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 X Indigence, or 
 X Ability to afford legal representation. 
Suspected fraud must be immediately and fully reported in writing to the 
JCE. Other interested parties also have the right to take up the alleged 
fraud. 

10.7.4 COPY OF REPORT TO PERSON SUSPECTED 
 The JCE must provide a copy of a report on the suspected 

fraud/abuse to the legal aid applicant or recipient, and give him/her a 
reasonable opportunity to respond to the allegations: 

 • The time given is normally at least 2 weeks. 
 • Any response must be addressed to the JCE in writing. 
 • Where the legal aid recipient is illiterate, the complaint must  

be communicated to the legal aid recipient orally, and the JCE 
must appoint a Legal Aid SA employee to record the legal aid  
recipient’s response. 

10.7.5 JCE’S DECISION ON STEPS NECESSARY 
 After receipt of the response from the legal aid applicant or recipient, 

or if no response is received after a reasonable time, the JCE may 
decide, after investigating further, on one or more of these steps: 

 • Terminating legal aid 

 • Charging the legal aid applicant or recipient with fraud, where 
applicable. 

 • Starting civil action against the legal aid applicant or recipient. 

 • Authorising continuation of legal aid where no fraud or abuse is 
proved. 

10.7.6 FORENSIC INVESTIGATION 
In appropriate cases, the Internal Audit Executive may order a forensic 
investigation of the financial circumstances of the applicant or recipient 
before or after legal aid is granted. 

10.7.7 LEGAL AID SA’S GENERAL RESPONSE TO FRAUD 
 The general policy of Legal Aid SA is to: 
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 • Lay a criminal complaint against legal aid applicants or recipients 
who mislead Legal Aid SA on their means or who attempt to do 
this. 

 • Try to recover any monies disbursed on behalf of legal aid appli-
cants or recipients who have misled Legal Aid SA on their means 
and ability to pay for their own legal representation. 

10.7.8 LEGAL PRACTITIONER’S DUTY: POSTPONEMENTS 
It is the duty of every legal practitioner acting on behalf of Legal Aid SA 
to ensure that the matter is dealt with as efficiently and speedily as 
possible: 

 • Every effort must be made to avoid any delay or postponement in 
proceeding with a case. 

 • Postponements should be avoided, bearing in mind the right of 
an accused to a withdrawal of the charge, or to have the trial 
proceeded with. 

10.7.9 RECEIVING MONIES AFTER LEGAL AID INSTRUCTION 
No additional moneys that are not due under this legal aid policy or a 
court order may be received directly or indirectly by a legal practitioner 
from the client or from any other source after receiving a legal aid 
instruction for a particular matter. 
In this context, ‘received’ includes monies deposited to a trust account. 
This conduct is also unethical conduct by the legal practitioner or 
candidate attorney, and may be referred to the relevant Law Society for 
investigation. 
 In addition, any salaried legal practitioner, candidate attorney or 

employee of Legal Aid SA who accepts any money that is not due 
under this policy or a court order from a legal aid applicant is guilty 
of misconduct. 

 For the implications of receiving additional moneys on future legal aid instructions, see 
10.7.2 on page 146. 
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10.7.10  EXCLUSION OF PRIVATE CLIENTS IN JUDICARE  
MATTERS  

Save with the written consent of the JCE, no legal practitioner who has 
accepted a Judicare instruction may simultaneously act for any private  
client in the same matter.  

10.8 Costs in civil cases 
10.8.1 COST ORDERS AGAINST LEGAL AID RECIPIENTS 
Legal Aid SA does not pay or contribute towards cost orders awarded 
against legal aid recipients. 
 All legal practitioners carrying out legal aid instructions have a duty 

to inform legal aid recipients about the possibility of getting a costs 
order against them. 

10.8.2 PROTECTING LEGAL AID SOUTH AFRICA’S INTEREST IN 
COSTS 

(a) Costs in legal aid cases 
Once legal aid has been granted to a client in a civil case, the aspect of 
costs changes: 
 • The interest in costs is ceded to Legal Aid SA, together with a 

percentage of the settlement amount of the case, as determined 
by Legal Aid SA from time to time – also called the ‘benefit’ to 
Legal Aid SA. 

 • The client has no further interest in the issue of costs. 
 • Legal Aid SA pays the legal practitioner according to this Guide. 

(b) Duty of practitioners to protect Legal Aid SA interests 
 The attorney who acts for the legal aid applicant in his/her capacity 

as plaintiff/applicant or defendant/respondent must: 
 • Include a claim for costs in the summons, application, plea, counter-

claim or notice of opposition. 
 • Try throughout proceedings to recover costs or to enforce an 

order for costs against the unsuccessful party. 
Legal practitioners involved in legal aid cases must ensure that they 
conduct and finalise cases in a way that properly considers the interests 
of Legal Aid SA. 
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✰ Examples: 

 X Any attempt to bring a case to finality that has a direct or indirect 
impact on Legal Aid SAs right to recover costs, must be referred to 
the JCE for prior consent before conclusion. 

 X An order or agreement that each party will pay its own costs, must 
not be proposed, put forward or accepted without the consent of the 
JCE. 

 X An agreement that a party will pay his/her costs to the date that legal 
aid was granted and thereafter that each party will pay its own costs, 
is likewise unacceptable. 

 X Any action by a legal practitioner acting on a legal aid basis that 
would unnecessarily increase any legal costs without a good reason 
must be avoided. 

Legal Aid SA reserves the right to refuse payment of any costs that 
arise without its consent or without its interests being considered. 

10.8.3 LEGAL AID SA SHARE OF SETTLEMENTS 

(a) Payment of benefit due to LEGAL AID SA 
 When a litigant, who is being assisted by Legal Aid SA, obtains a 

financial benefit as a result of a settlement or judgement at any stage 
after legal aid was granted, the legal practitioner must deduct a  
percentage of the benefit and pay it to Legal Aid SA. This percentage 
is determined by Legal Aid SA from time to time and laid down in  
Annexure I. 

This is the percentage benefit that is currently payable to the Board: 

 • Benefit obtained – R0 to R20,000 = 0% 

 • Benefit obtained – R20,001 to R100,000 = 5% of the amount 
over R20,000 

 • Benefit obtained – Above R100,000 = R4,000 plus 10% of the 
amount over R100,000 

The sum owing is known as the ‘benefit’ to Legal Aid SA, and is paid 
whether or not legal costs have been recovered or not. The benefit to 
Legal Aid SA is calculated on the balance of the financial benefit to 
client after deducting any costs included in a lump sum award. 
 See Annexure I on page 297. 
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(b) Including Legal Aid SA benefit 
Legal practitioners must take care when advising clients on any 
proposed lump sum settlement or any settlement which provides for 
only a partial contribution to costs. Legal Aid SA will recover attorney 
and clients costs (less any partial contribution) from the lump sum. Legal 
Aid SA will in addition recover the ‘benefit due to the Board’ from the 
remainder of the lump sum. The result is that a client accepting a lump 
sum settlement may ultimately only receive up to 50% less than the sum 
settled for. 

 On recovery of the party and party costs and the benefit due to 
Legal Aid SA, the practitioner must pay these amounts to Legal Aid 
SA. 

If a practitioner sends a bill of attorney and client costs for an amount 
greater than the costs recovered on a party and party basis, then the 
difference between the attorney and client costs and the party and party 
costs must be paid from the capital amount recovered: 

 • This difference may only be paid up to a maximum of 50% of the 
capital amount. 

 • The ROE may waive the recovery of the difference in writing. 

(c) Duty of practitioner 
 It is the duty of a legal practitioner acting on a legal aid basis to 

inform the client of Legal Aid SA’s share of settlements, and to en-
sure that this is paid to Legal Aid SA, together with costs. 

10.8.4 LEGAL AID SOUTH AFRICA STEPS TO PROTECT ITS 
INTERESTS 

(a) Withholding payments to practitioners 
 Legal Aid SA reserves the right to withhold settling any outstanding 

accounts due to legal practitioners until all reporting duties have 
been complied with, or any dispute resolved. 

(b) Checking on practitioners 
If circumstances warrant this, the JCE may monitor the performance of 
a legal practitioner acting on a legal aid basis. 
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✰ Examples: 

The JCE can confirm with the presiding officer that: 

 X The client was satisfactorily represented, or 

 X Proper appearances in court took place, or 

 X The legal practitioner obtained no unnecessary postponements. 

 For more detail on the monitoring of practitioners, see paragraph 8.3A on page 122. 

10.9 Amendments to the Legal Aid Guide 

10.9.1 PERIODIC AMENDMENTS BY CIRCULAR 
The Board of Legal Aid SA may from time to time amend this Guide and 
its 

Annexures, including the tariffs set out in Annexures E and F. 
✰ For example, the Board of Legal Aid SA may wish to cater for issues such 

as: 

 X Increases in the cost of living. 

 X New types of work to be conducted on a legal aid basis. 

 X The elimination of abuses. 

 X The clarification of uncertainties. 

 See Annexure E on page 260 and Annexure F on page 288.  

These amendments to the Guide must be set out in a Circular approved 
by the Board of Legal Aid SA and signed by the CEO. 

 Any amending Circulars shall remain valid and in operation until 
either replaced by a subsequent Circular, or the date on which a 
new or updated Legal Aid Guide comes into operation. 

10.9.2 DISTRIBUTION OF CIRCULARS 
For legal practitioners, Circulars must be distributed, before the date on 
which amendments to the Guide come into operation, to: 
 • The Law Societies. 
 • The General Council of the Bar and advocates’ associations. 
 • Stakeholders. 
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 Distribution of Circulars to these structures is deemed to be notice 
to any legal practitioner performing legal aid work whether a legal 
practitioner is a member of these structures or not. 

The Department of Justice and Constitutional Development (DOJCD) 
employs agent legal aid officers. The DOJCD must consent to distributing 
any Circulars to agent legal aid officers. Once the DOJCD consents, the 
subsequent distribution of a Circular makes the Circular binding on agent 
legal aid officers at the Magistrate’s Court at which the Circulars were 
distributed. 
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Chapter 11: 

Applying for Legal Aid 

11.1 Processing applications – administration and 
verification 

11.1.1 MAKING THE APPLICATION AND THE MEANS TEST 
A legal aid applicant may apply for legal aid at any Justice Centre or 
through any agent legal aid officer at a magistrate’s office. 

The legal aid application form that must be used is the LA1 form in 
Annexure C. 

 The LA1 form incorporates a simplified means test: 

 • If the applicant answers no to all questions, it is not necessary to 
complete the detailed means test on form LA13A (single person) 
or LA13B (households). 

 • LA13A or LA13B must be completed if the answer to any  
question is yes. 

 • If the applicant exceeds the means test, but it is a criminal case 
in the Regional or High Court, he/she must complete LA13C. 

 See Annexure C on page 269, G1 and G2 on page 304 and G3 on page 305. 

✰ Examples: 

 • If legal aid is granted in a constitutional matter, the originals of 
Annexures LA13A, LA13B or LA13C must be attached to the  
LA1 form (legal aid application) and forwarded by the person  
receiving the legal aid application to the JCE. 

 See Annexures G1 and G2 on page 304 and G3 on page 305. 

 • If legal aid is refused in a criminal case, the person receiving the 
legal aid application must get the legal aid applicant to complete 
Annexure L in duplicate. He/she must then: 

 Forward one copy of Annexure L to the JCE and ٭ 

 .Give the second copy to the legal aid applicant ٭ 
 See Annexure L on page 322. 
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The person assisting or taking the legal aid applications must ensure 
that forms are properly completed. The JCE or a person delegated by 
the JCE, when receiving the documents of a legal aid applicant must 
satisfy him/herself that the documents are properly completed. 

11.1A Manner of Receiving and Processing Legal aid 
Applications 

11.1A.1 Legal aid applications are processed in accordance with the 
provisions of the Legal Aid Guide as amended by Circulars 
from time to time. 

11.1A.2 In respect of accused persons indicted before the High Court, 
or appellants in the High Court, and who were represented by 
Legal Aid SA in a lower court, the following procedures should 
be applied: 

 (a) JC’s should immediately inform the HCU concerned of all 
matters that have been transferred to the High Court. 

 (b) The JC should forward a copy of the LA1 as well as the 
indictment to the HCU. Where requested, the JC should 
forward any other documents contained in their file to the 
HCU. 

 (c) The HCU should, as soon as a matter is referred to them, 
allocate a practitioner to the matter and inform the DPP’s 
office of the practitioner allocated. 

11.1A.3 In respect of accused persons indicted before the High Court 
or appellants in the High Court, who were not on legal aid  
before their cases were referred to the High Court, the follow-
ing procedures should be followed:  

 (a) If it should come to the attention of the JC that the 
accused requires legal aid assistance at the time the 
matter is transferred to the High Court, the JC shall take 
a legal aid application from the accused, and refer the 
matter to the HCU as if it was a matter referred to in 
paragraph 11.1A.2 above. 

 (b) In all other cases, the HCU manager shall endeavour to 
obtain the court roll for both trials and appeals from the 
DPP, well in advance. 
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 (c) the HCUM should on receipt of the court roll, isolate all 
cases where it appears that the accused have no legal 
representation. 

 (d) Where the accused/appellant is in custody, the HCU shall 
instruct the JC closest to the place where the accused/ 
appellant is being held in custody, to take a legal aid 
instruction and forward it to the HCU concerned. 

 (e) All effort shall be made to contact accused/appellant who 
may be out on bail, in order to take legal aid applications 
from them so that a practitioner is allocated to them on 
time.  

 (f) The HCU shall inform the DPP of all cases where no 
legal aid applications could be obtained from the accused 
persons/appellants who are out on bail. 

11.1A.4 A Justice Centre Executive of the area concerned, in respect 
of each magisterial district within which a seat of a Division of 
the High Court is located, shall liaise with the Chief Magistrate 
of the district and any other Magistrate with whom it proves 
necessary to liaise, to advise of the new procedures and how 
to deal with accused without legal aid who want to apply. 

 (a) An accused who is informed that the Director of Public 
Prosecutions has decided that the accused is to be 
indicted before the High Court should simultaneously be 
advised that the legal aid already granted to the accused 
in respect of the proceedings before the Magistrate’s 
Court will continue – upon transfer of the matter to the 
High Court. 

 (b) If the accused indicates to the Magistrate that he/she is 
not on legal aid and has the need of legal representation 
in terms of section 35(3)(g) of the Constitution, 1996  
in respect of proceedings before the High Court, the 
Magistrate should refer the accused to the local Justice 
Centre representative to complete an application for legal 
aid. 

 (c) If the accused is not in detention, the Magistrate should 
indicate to the accused where the Justice Centre  
representatives are located and if there is no local Justice 
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Centre representative, where the agent legal aid officer 
employed by the Department of Justice and Consti-
tutional Development can be found. 

 (d) If the accused is in detention, the Magistrate should 
either arrange for the accused to be escorted to the local 
legal aid representative or for the local legal aid  
representative to attend upon the accused at the cells of 
the Magistrate’s Court. 

11.1.2 PROCESSING THE APPLICATION 

(a) Capturing electronically 
A Justice Centre that receives an application for legal aid that relates to 
a matter that originates from a magisterial district that is not part of its 
coverage area, must: 
 • Process the application electronically on Legal Aid SA’s  

computerised software system. 
 • Refer the matter to the applicable Justice Centre electronically. 

(b) Registering 
Once the legal aid application is completed and forwarded to the 
relevant Justice Centre, the agent legal aid officer’s task is completed, 
except for registering the matter, and responding to queries or requests 
of the Justice Centre. 
 The register of applications received by the agent legal aid officer 

must include: 
 • The name of the applicant 
 • The date of the application 
 • The case number 
 • The method of transmission to the Justice Centre 
 • The date of transmission to the Justice Centre 
 • Acknowledgment of receipt by a Justice Centre employee  

(if applicable) 
 • The result of the application. 
If the application was delivered to an employee of a Justice Centre, then 
the employee must acknowledge receipt of the application by signing in 
the register for the applications received from the agent legal aid officer. 
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(c) Verifying details 
The person receiving the legal aid application must verify the 
correctness and completeness of all the particulars of the applicant. 
Wherever appropriate, documentary proof must be given on the 
applicant’s income, expenses, assets and liabilities. 

(d) General processing guidelines 
 • No manual instructions may be issued to any legal practitioner, 

unless this is in accordance with the agreed Business Continuity 
Plan of Legal Aid SA. 

 • LA1 forms must be completed for every application even if legal 
aid is refused, only advice is given, or the applicant is referred to 
another organisation for assistance. 

 • LA1 forms must be completed for each applicant. 
 • Where more than one person applies for legal aid in any one 

matter, the applications for co-applicants must be indexed  
according to Legal Aid SA software system procedures. 

 • No legal aid instruction (LA2) will be issued unless the application 
has been processed and evaluated following the legal aid  
application procedure. 

11.1.3 PROCEDURE TO GRANT LEGAL AID 
 Justice Centre Executives (JCES) must follow this 4-step procedure 

in deciding whether or not to grant legal aid: 
First 
 • Is the applicant’s matter one under the Constitution or under this 

Guide? 
Second 
 • Is the applicant indigent? 
Third 
 • If the applicant is not indigent but would suffer substantial injus-

tice under the Constitution if not given legal aid, then is s/he un-
able to afford the cost of his/her own legal representation? 

Fourth 
 • Would substantial injustice result in the sense referred to in the 

Constitution, if the applicant is not given legal aid? 

  
 

LEGAL AID GUIDE 2013 
 

 

 
  

162  
   

(a) Consequence of court order 
If a court has issued an order for legal aid to be granted in matter, and 
the JCE has no further discretion in the case, the JCE must issue a 
legal aid instruction. 
 See the LA2 form in Annexure D on page 246. 

(b) Review or appeal on court order 
Legal Aid SA may review or appeal against the decision of the judicial 
officer who issued the court order. 

(c) Speedy forwarding of court orders by JCEs 
A JCE, who receives a court order granting legal representation either 
by Legal Aid SA or at State expense, must within one business day: 
 • Forward the court order to the Litigation Section at the National 

Office of Legal Aid SA, and 
 • Follow up telephonically whether the court order was received. 

(d) Report by JCE 
Where Legal Aid SA must file a report under section 3B of the Act, the 
JCE of the nearest Justice Centre must complete the report. 
 Use Annexure M on page 312 as a guideline on format and issues to cover. 

11.1.4 COMPLETION AND SAFEKEEPING OF DOCUMENTS 

(a) JCE’s handling of documents 
JCEs must deal with the original application forms, supporting 
documents and instruction forms (LA2) in this way: 
 • Whether or not an application has been granted, the original LA1 

forms must be filed in the matter file of the Justice Centre. 
 • The original and duplicate copy of the instruction form (LA2A and 

LA2B) must be forwarded to the legal practitioner instructed after 
the evaluation and allocation of the matter has been completed. 

 See Annexure C on page 257 and Annexure D on page 258. 

 Guidelines on the LA2 form: 
 • The LA2A is the copy for the practitioner. 
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 • The LA2B has the certificate probabilis causa on the back – this 
must be signed by the practitioner and returned to the Justice 
Centre to indicate that the practitioner accepts the instruction. 

(b) Full and clear completion of legal aid forms 
 Legal aid application forms must be completed in full in a clearly 

legible manner. 
They should briefly but clearly state: 
 • Particulars of the action, charge or legal issues. 
 • The extent of the assistance required. 
 • The name of the particular court. 
✰ For example, it is not enough to simply state that legal aid has  

been granted for “civil action”, “claim for damages”, “criminal case” 
or “continuation of action or proceedings”. 

(c) Assisting applicants 
Persons receiving legal aid applications must, where necessary, assist 
the applicant with: 
 • Completing application forms and means tests, where applicable. 
 • Preparing any appeals against the refusal of legal aid. 

(d) Full personal particulars 
 The particulars of the person requiring legal aid must be filled in on 

the application form. Great care should be exercised in getting the 
correct first names and surname. 

✰ Example: 
 If the person is a dependant minor, the person receiving the legal 

aid application must also get and record the details of the parents 
or guardian. This must also be indicated on the instruction form. 

✰ Example: 
 If a minor is self-supporting, this must be recorded in the instruction. 

(e) Reference number 
The reference number of each matter must be entered on all the 
prescribed documents relating to the case. 
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Legal practitioners must refer to the mailer reference in communicating 
with Legal Aid SA. 

(f) Termination of matter 
Should a JCE become aware, after an instruction has been issued, that 
the legal practitioner or the applicant is not proceeding with the matter, 
the JCE must: 
 • Terminate the instruction in writing, and 
 • Index the letter terminating the instruction to the matter file, and 
 • Close the matter. 

11.1.5 STAMP DUTY 
The Department of Finance has decided that legal aid documents are 
exempt from stamp duties under section 4(1)(f) of the Stamp Duty Act 
77 of 1968. 
 This exemption does not apply to summonses and processes 

issued by a legal representative even if employed or instructed by 
Legal Aid SA. 

11.2 Co-ordinating and evaluating applications —
criminal cases 

11.2.1 MERIT REPORT TO THE COURT 
Section 3B of the Legal Aid Act (the Act) says that: 

Before a court in criminal proceedings directs that a person be  
provided with legal representation at State expense, the court shall 
refer the matter for evaluation and report by the board. 

 When compiling a merit report under section 3B of the Act, the JCE 
submits the report in triplicate in the format set out in Annexure M, 
and then: 

 • Forwards the original to the Clerk or Registrar of the court. 
 • Forwards one copy to the Litigation Section of Legal Aid SA. 
 • Retains the remaining copy, together with a copy of the court 

order requiring the report and the LA1 (legal aid application). 
 See Annexure M on page 323. 

11.2.2 COURT ORDERING RECOVERY OF COSTS 
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 In order to ensure that a court order for the recovery of costs comes 
to the attention of the legal practitioner on receipt of the original  
instruction, the JCE must attach a copy of the court order to the copies 
of the LA2 forms forwarded to the legal practitioner in the case. 

 See Annexure D on page 270. 

11.2.3 RECOVERY OF CONTRIBUTIONS 
 (a) An accused who is obliged to make a contribution must be 

advised in writing in accordance with Annexure G4 to the Legal 
Aid Guide. The signature of the accused must be obtained on 
Annexure G4 before any legal aid instruction (Annexure D/LA2) 
is authorised. A copy of the signed Annexure G4 must be an-
nexed to the legal aid instruction forwarded to the legal practi-
tioner assigned to the accused. A further copy of the signed 
Annexure G4 must be handed to the accused. The signed orig-
inal G4 must be retained by the JCE. 

 ‘See Annexure G4 on page 306 

 (b) At the first appearance after the authorisation of legal aid the 
assigned legal practitioner must place it on record that legal aid 
has been authorised subject to the payment of monthly contri-
butions by the accused. 

 (c) Where legal aid is granted pursuant to a court order in terms of 
Section 3B of the Legal Aid Act and where a contribution is ap-
propriate the JCE or his/her representative must request the 
presiding judicial officer to make the payment of monthly con-
tributions by the accused part of the court order. A judicial offi-
cer has no legal authority in terms of Section 3B to 
himself/herself determine whether a contribution should be 
made and if so in what amount. 

 (d) Contributions are payable monthly in advance by not later than 
four days after the initial grant of legal aid in respect of the 
month in which legal aid is initially granted and the fourth of 
each succeeding month for each month or portion of a month 
during which legal aid continues to be extended to an accused. 

 (e) Contributions must be deposited directly to the Trust Account 
of Legal Aid SA by the accused or his/her agent. 

 (f) No contribution may be received by any legal practitioner or the 
employee or agent of any legal practitioner acting on a legal 

  
 

LEGAL AID GUIDE 2013 
 

 

 
  

166  
   

aid instruction. No employee of Legal Aid SA may receive any 
contribution. 

 (g) The accused must deliver proof of payment of all contributions 
due to his/her assigned legal practitioner by not later than the 
fifth day after the initial grant of legal aid in respect of the 
month in which legal aid is initially granted and the fifth day of 
each succeeding month for each month or portion of a month 
during which legal aid continues to be extended to an accused. 

 (h) If any accused fails to make any contribution due, legal aid 
terminates and the assigned legal practitioner must advise the 
accused and the relevant judicial officer of the termination of 
legal aid either in writing or in court at the next appearance. 

11.2.4 RESPONSIBILITY FOR MAGISTRATES’ COURTS 
In Magistrate’s Court criminal trials, the responsibility of co-ordinating 
the legal representation of the legal aid applicant rests with the Justice 
Centre responsible for the magisterial district in which the trial will take 
place. 
 JCEs should provide all necessary co-operation and assistance  

to liaise with magistrates or prosecutors to facilitate legal aid  
applications by accused persons, who have not been granted legal 
aid in a Magistrate’s Court within the geographical area covered by 
the Justice Centre. 

11.2.5 RESPONSIBILITY FOR HIGH COURTS 
In High Court criminal trials, the responsibility of co-ordinating the legal 
representation of the legal aid applicant rests with the High Court Unit of 
the Justice Centre at the permanent seat of the division in which the trial 
will take place. 
 The High Court Unit Manager (HCUM) must: 
 • Maintain lists of accredited legal practitioners available to accept 

legal aid instructions in High Court matters, at the seat of the  
division and for every magisterial district regularly visited by the 
division. 

 • In advance of each court term, check the roll of the next term and 
advise the Director of Public Prosecutions (DPP) which accused 
have not applied for or have not been granted legal aid. 
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11.2.6 ACCUSED APPLYING FOR LEAVE TO APPEAL 
 If an accused has had legal aid for a trial and applies for leave to 

appeal, it will not be necessary to again apply for legal aid for the 
appeal, provided an application for leave to appeal is timeously 
made to the court hearing the trial and is granted. 

For the appeal itself, the legal aid application must be referred to the 
HCUM at the seat of the appeal court to authorise a new legal aid 
instruction to conduct the appeal. This will take place after a Notice of 
Appeal has been served and filed with the necessary Special Power of 
Attorney in favour of Legal Aid SA or any legal practitioner appointed by 
Legal Aid SA to prosecute the appeal. 

The appeal should be prosecuted by the practitioner who represented 
the accused at the leave to appeal application stage. 

11.2.7 ACCUSED NOT INITIALLY APPLYING FOR LEAVE TO 
APPEAL 

If an accused chooses not to apply for leave to appeal, but subsequently 
applies for legal aid for leave to appeal, this should be considered as a 
new application. The JCE or HCUM should then act according to 4.4.5 
on page 49. 

If the application for legal aid is successful, an instruction for  
prosecuting an application for leave to appeal should be issued to the 
original practitioner or the next practitioner allocated by Legal Aid SA. 

If the application for leave to appeal is successful, and after the Notice 
of Appeal and Special Power of Attorney have been served and filed, a 
new legal aid instruction must be issued by the JCE or HCUM to a 
practitioner practising at the seat of the relevant appeal court. 

11.2.8 REFUSAL OF LEAVE TO APPEAL: PETITION WITHIN TIME 
If the trial court refuses an application for leave to appeal, and the 
accused chooses to apply for or petition a superior court for leave to 
appeal within the permitted time-period, then the practitioner must act 
according to 4.4.4(d) on page 48. 

11.2.9 REFUSAL OF LEAVE TO APPEAL: PETITION OUTSIDE 
TIME 
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If the trial court refuses an application for leave to appeal, and the 
accused subsequently chooses to petition or apply to a superior court 
for leave to appeal outside the permitted time-period, this should be 
considered as a new application. The JCE or HCUM should then act 
according to 4.4.5 on page 49. 

If the application for legal aid is successful, the JCE or HCUM should 
issue an instruction for prosecuting an application for leave to appeal to 
the original practitioner or the next practitioner allocated by Legal Aid 
SA. 

If the petition or application for leave to appeal is successful, a new legal 
aid instruction must be issued to a practitioner practising at the seat of 
the relevant appeal court (after the Notice of Appeal and Special Power 
of Attorney have been served and filed). 

11.3 Co-ordinating and evaluating applications – civil 
matters 

11.3.1 PRELIMINARY ISSUES 

(a) Acknowledgement and Undertaking form 
The applicant must sign the prescribed Acknowledgment and Undertaking 
form (LA5) before legal aid is granted. 
 See Annexure R on page 350. 

(b) Merit report 
The JCE must ensure that the legal aid instruction is first issued for the 
submission of a merit report before any further steps are taken (except 
steps necessary to prevent prescription, default judgement or lapsing of 
the litigant’s rights). 
 The attorney must give all this information when submitting a merit 

report in a new civil matter: 
 (a) Whether the legal aid applicant is plaintiff/applicant or defen-

dant/respondent. 
 (b) The court where the case is to be heard. 
 (c) The nature and amount of the claim. 
 (d) The factual background to the case. 
 (e) Full details of the merits of the case and a detailed explanation 

of the success that is expected. 



  
 

CHAPTER 11: APPLYING FOR LEGAL AID 
 

 

 
  

 169
   

 (f) The availability of evidence and witnesses. 
 (g) The need for experts and other witnesses, and the expected 

costs of their evidence and testimony. 
 See Annexure J on page 310. 

 (h) The expected date for hearing and the anticipated duration of 
the trial. 

 (i) The financial ability of the other side to satisfy the claim and 
costs if the legal aid applicant is successful. 

 (j) The expected defences to be raised. 
 (k) The stage the matter has reached by the date of application, 

and all cost implications of the proceedings to that date. 
 (l) The nature and effect of any previous court orders in the case. 
 (m) The possibility of settling all or part of the dispute. 
 (n) The total expected financial involvement of Legal Aid SA. 

(c) Liability for costs 
The applicant must also be advised that he/she would be liable for any 
costs of the opposing party if this is awarded against him/her. 

11.3.2 MERIT REPORT ON CIVIL CASE CONTINUATION 
 Relevant details in a merit report for an application for continuing a 

civil case on a legal aid basis should include: 
 (a) The stage that the case has reached. 
 (b) What the disputes are. 
 (c) What the quantum (amount) is in a dispute primarily related to 

a claim for money. 
 (d) What the prospects of success are. 
 (e) Which legal representatives are already involved. 
 (f) Who financed the case up until the application for legal aid was 

lodged, and why that source cannot continue to finance the 
case. 

 (g) Whether any settlement proposal has been received, and if  
so, what the contents are and the reasons why it was not  
acceptable. 
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 (h) Whether any proposal for a contribution towards costs was 
made or is available, and if so, what the amount is. 

 (i) Whether a payment into court was made, and if so, what the 
amount Is. 

 (j) Whether any other payment has been made to the plaintiff, eg 
by the Workmen’s Compensation Commissioner. The lump 
sum and the monthly amount must be given. 

 (k) What experts such as Welfare Officers and Family Advocates 
may still be needed, or have been employed in the past.  
Copies of their reports must be submitted. 

 (I) The expected costs of the finalisation of the case. 
 (m) The ability of the other party to settle the claim and costs. 
 (n) The total expected financial involvement of Legal Aid SA. 
This report must be attached to the signed LA2 instruction form, if legal 
aid is granted, and sent to the JCE. 
 See Annexure D on page 270. 

11.4 Processing applications – categories of 
applicants 

11.4.1 CO-ACCUSED 
Where more than one accused is represented by a single legal 
practitioner, the names and details of all the co-accused represented by 
the legal practitioner instructed must be recorded in an annexure to the 
LA2 instruction for the first legal aid recipient. 
 See Annexure S on page 351. 

 Separate legal aid instructions must never be issued for co-accused 
represented by the same legal practitioner 

11.4.2 LABOUR CASES 
If an applicant requires legal aid for a Labour Court case, the legal aid 
applicant should apply at the nearest Justice Centre. A Labour 
Professional Assistant has been appointed at each of the Cape Town, 
Durban, Port Elizabeth and Johannesburg Justice Centres. 
 Labour cases should be referred to these Justice Centres unless 

the JCE of the Justice Centre has confirmed that they do not have 
the capacity to attend to the matter. 
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If the applicant qualifies for legal aid under Legal Aid SA’s normal 
criteria for civil matters, an instruction for a merit report should be issued 
to a legal practitioner. 
 This instruction should indicate that the merit report should reach 

Legal Aid SA within 14 days of instruction to allow the JCE to make 
a decision on the continuation of legal aid. 

11.4.3 MATRIMONIAL MATTERS 
An applicant receiving legal aid for divorce proceedings, must 
himself/herself and at his/her own expense get a copy of the marriage 
certificate if they have lost or misplaced the original marriage certificate. 

When a legal aid applicant applies for legal aid for a matrimonial 
interdict, this must be referred to the JCE for a decision. 
 The applicant must give information on: 
 • The grounds for the application. 
 • How real the threat is in interdicts to protect life or safeguard 

property. 
 • What effect an interdict will have on any children of the marriage. 
 • Why an interdict is the only remedy that could be used. 

11.4.4 ASYLUM SEEKERS 
 The legal practitioner’s report to the JCE must include: 
 • A copy of the Asylum application. 
 • A brief opinion by the legal practitioner on the merits of the 

application. 
 • The Refugee Reception Officer’s reference number for the  

application. 

11.4.5 HAGUE CONVENTION CASES 
The ROE must do a monthly report to the NOE on any legal aid 
instruction authorised under the Hague Convention. 
 This report must include: 
 • The reference number of the legal aid instruction. 
 • The name of the applicant. 
 • The relevant court where the matter will be heard. 
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 • Any increased fees that have been authorised. 

11.5 Duties to ensure payments to Legal Aid SA 

11.5.1 LA5 UNDERTAKING 
When legal aid is granted in any civil matter, the JCE must ensure that 
the legal aid applicant undertakes in writing on the LA5 form to authorise 
Legal Aid SA and the legal practitioner to ensure that monies owing to 
Legal Aid SA are collected. 
 See Annexure R on page 350. 

 The legal aid applicant undertakes: 
 • Not to personally seek payment of any amount claimed in  

litigation. 
 • To immediately pay over any amount received because of  

litigation to the legal practitioner instructed or, if the practitioner 
withdraws, to Legal Aid SA. 

 The JCE must ensure that the provisions of the said written under-
taking are signed and understood by the legal aid applicant. A copy 
of the signed LA5 must accompany the legal aid instruction sent to 
the legal aid instruction sent to the legal practitioner. 

11.5.2 THE LEGAL PRACTITIONER’S RESPONSIBILITIES 
The LA5 instructs the legal practitioner to: 
 • Give notice to any other party to litigation that any payment is to 

be made only to the legal practitioner instructed, or if he/she 
withdraws, to Legal Aid SA, and not to the legal aid applicant. 

 • Receive any amount due to the legal aid applicant as a result of 
any court order or settlement, and retain all amounts for costs 
and 50% of any other amounts until the legal aid applicant’s debt 
to Legal Aid SA has been determined and discharged. 

 • Pay to Legal Aid SA all amounts due to Legal Aid SA, including 
the benefit to Legal Aid SA calculated in accordance with the 
provisions of this Guide. 

 For more information on costs and the benefit owing to Legal Aid SA, see 10.8 on 
page 149. 

 X• For example a Judicare practitioner who on behalf of a suc-
cessful legal aid litigant recovered R150,000 general damages 
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and R50,000 party-and-party costs, but whose attorney-client 
costs were taxed at R75,000 by Legal Aid SA would: 

• Bank both the R150,000 and the R50,000 in his/her trust 
account; 

• Pay R75,000 (50% of the capital) to the client; 
• Pay R50,000 (party-and-party costs) to Legal Aid SA; 
• Pay R9,000 (the Benefit due to Legal Aid SA on the capi-

tal) to Legal Aid SA; 
• Pay R25,000 (the difference between attorney-client costs 

and party-and-party costs) to Legal Aid SA; 
• Receive R75,000 (the attorney-client costs) from Legal Aid 

SA for deposit in the practitioner’s Business Account; 
• Pay R41,000 (the balance of the capital) to the client, once 

accounts were finalised. 
The process might be shortened by set-off but the result would still be 
that the client received a total of R116,000 (in two instalments) the 
practitioner received R75,000 and Legal Aid SA received R9,000 more 
than it disbursed. Although this example refers to a Judicare practitioner 
the same principles apply when legal aid is provided by a salaried legal 
practitioner at a Justice Centre. 
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Chapter 12: 

Delivering Legal Aid 

12.1 Allocating instructions 

12.1.1 LEGAL PRACTITIONER NOT PROCEEDING 
If, after being instructed, a legal practitioner decides not to accept or 
proceed with the case, the practitioner must: 

• Inform the JCE of his/her decision, and 

• Send a copy of his/her letter confirming this to the applicant, and 

• Return the instruction forms to the JCE. 

The JCE must then reallocate the matter. 

12.1.2 EXCLUSIONARY LIST 

(a) Procedure before placing name on list 
The CEO or a person delegated by the CEO must follow these steps 
before possibly adding a legal practitioner to Legal Aid SA’s exclusionary 
list: 

• A letter setting out relevant or alleged acts is sent to the legal 
practitioner by fax, registered post or other means by which  
dispatch can be proved. 

• The legal practitioner has a reasonable opportunity of at least 2 weeks 
to reply to any allegations of fact, draw any relevant additional facts 
to the attention of Legal Aid SA, and make submissions. 

• Legal Aid SA decides after conducting any necessary investigation. 

(b) Procedure after placing name on list 
If the name of the legal practitioner is placed on the exclusionary list, the 
legal practitioner and the JCE responsible for any magisterial district in 
which the legal practitioner has an office will be advised in writing. 

No legal aid instructions will be authorised for a legal practitioner who is 
on the exclusionary list. 
 For more information on the exclusionary list, see 8.3 on page 121. 
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12.1A Evaluation and Allocation of Judicare   
Instructions  

12.1A.1 The functions of evaluating and allocating legal aid applications 
shall continue to be performed in accordance with the  
provisions of the Legal Aid Guide. Judicare instructions on 
Forms LA2 shall be produced from the accreditation database 
at Justice Centres.  

12.1A.2 An agent Legal Aid Officer must only perform the function of 
receiving/completing legal aid applications (LA1), means tests 
(LA13 & LA13C) with supporting documentation and submitting 
these to the relevant Justice Centre for evaluation and allocation. 

12.1A.3 Justice Centre Executives or their duly delegated representa-
tives are accountable to check the completeness and accuracy of 
legal aid applications.  

12.1A.4 Justice Centre Executives or their duly delegated representa-
tives are responsible and accountable to check the correct  
allocation and, with due regard to paragraph 8.2C.2 to  
authorise  the issuing of Judicare instructions to specific legal 
practitioners selected in terms of paragraphs 12.1A.10 and 
12.1A.11  below.  

12.1A.5 Justice Centre Executives or their delegates as specified 
above, by specifying the criteria of magisterial district(s) or  
High Court jurisdiction(s) where the contemplated legal aid   
instruction must be performed, case category, court type, and  
case type experience required, including specialisations, shall  
select from the computerised allocation system, the names of  
practitioners that fit these parameters, for approval and   
appointment on Judicare basis.  

12.1A.6 Subject to any special requirements of a matter, which  
requirements shall be referred to the National Operations   
Executive of Legal Aid SA for decision in terms of paragraphs  
12.1B.1 to 12.1B.5 below, a Judicare legal aid instruction shall  
be issued to a practitioner selected automatically by the   
computer system, subject to such practitioner’s availability to  
take the matter. In the event that it becomes necessary to  
override the system selection in exceptional matters full  
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reasons shall be recorded on the system by the Justice  
Centre  Executive or his/her duly delegated representative 
performing  such override.  

12.1A.7 Judicare instructions are issued to practitioners in terms of 
selection criteria determined automatically from LA1 applica 
tions for legal aid and the BEE rankings of firms or practices, 
as adjusted by the average values of uncompleted earlier  
Judicare instructions.  

12.1A.8 In respect of each Judicare instruction issued to a legal  
practitioner the accreditation database shall automatically be  
updated, upon issuing of the instruction, with the average cost 
of such case. The system shall accumulate the average fees 
for all uncompleted instructions per firm or practice for  
purposes of adjusting the firm or practice’s BEE ranking to a 
BEEAIR ranking.  

12.1A.9 Enquiries about availability of practitioners to accept Judicare 
instructions shall be sent to practitioners by SMS and replies  
to such enquiries shall be received by SMS.  

12.1A.10 An enquiry as to the availability of a practitioner to accept a 
Judicare instruction will remain open for eight working hours  
and will thereafter be deemed to have been withdrawn.  

12.1A.11 Only in highly exceptional circumstances shall replies other 
than SMS replies be accepted and then only with proper   
recording of the reasons for accepting a reply in any other  
format.  

12.1A.12 JCs may follow up on the availability of practitioners in highly 
exceptional  or urgent matters and where all the selected   
practitioners are not available their unavailability will be   
recorded and the system will generate a new set of   
practitioners whom the instructions may be offered by SMS.  

12.1A.13 A Justice Centre Executive or his/her duly delegated represen-
tative, having received confirmation of availability from a   
selected legal practitioner, proceeds to generate a legal aid   
instruction on form LA2 in favour of the practitioner concerned  
from the database system.  

12.1A.14 A Justice Centre Executive or his/her duly delegated represen-
tative, dispatches the instruction documents to the  
instructed  practitioner.   
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12.1A.15 A Justice Centre Executive or his/her duly delegated represen-
tative; having refused an application for legal aid shall inform 
the legal aid applicant and the agent legal aid officer who 
submitted the application if applicable, of the refusal by means 
of the prescribed Form LA9.   

12.1A.16 The legal aid applicant shall be informed of the refusal of the 
application for legal aid and of his/her right of appeal against 
the refusal of legal aid. In the instance of an agent Legal Aid 
Officer having been informed of refusal of an application for 
legal aid, the agent Legal Aid Officer shall inform the applicant 
of the refusal and of the applicant’s right of appeal against  
refusal of legal aid.  

12.1B National Operations Executive’s discretion,  
exceptional instructions and restriction on   
performing of legal aid instructions to the   
instructed legal practitioner  

12.1B.1 Notwithstanding anything contained in the Legal Aid Guide,  
the National Operations Executive (NOE) reserves the right to 
direct the instruction  of any particular legal practitioner in any 
particular matter, notwithstanding that the chosen legal practi-
tioner was not selected by the computerised selection system 
to receive the legal aid instruction in question, or that the cho-
sen legal practitioner may not previously have been listed on 
the Directory of Accredited Practitioners, or that the chosen 
practitioner is listed on the Directory of Accredited Practitioners 
but does not fit the selection  criteria for a legal practitioner for 
the particular matter. 

12.1B.2 The discretion of the NOE to authorise the issue of such 
exceptional instruction shall be in writing and shall be exercised 
on  the basis of good cause. In the event of a criminal matter  
being part heard, and no matter shall be deemed to be part  
heard until the accused has pleaded and the State has  
thereafter commenced leading evidence, the NOE shall  
assume,  subject to what is set out below that good cause exists 
for the  issue of an exceptional instruction in favour of an  
accredited  legal practitioner instructed by the legal aid  
applicant prior to  the grant of legal aid. The NOE however has 
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discretion to  require the legal practitioner in question to satisfy 
him/her in  writing that the legal practitioner has not made 
himself/herself  guilty of overreaching.  

12.1B.3 If a matter is not part heard, the NOE shall assume that no 
good cause exists to justify the issue of an exceptional instruc-
tion unless and until the legal aid applicant has satisfied the  
NOE in writing that such good cause exists.   

12.1B.4 A legal practitioner who accepts legal aid instructions in a 
criminal matter must personally execute the instruction at trial 
stage.  However in District Courts postponements and bail ap-
plications may be done by any other practitioner in the firm   
including a candidate attorney although the instructed  practi-
tioner remains accountable.   

12.1B.5 The rule against transfer of instructions may be relaxed in the 
event of illness preventing the legal practitioner from working,  
or other bona fide sudden and unforeseeable emergencies.  
Requests for relaxing of the rule must be made in writing to  
the National Operations Executive, or his/her duly appointed  
representative for this purpose and must be acknowledged in  
writing in order for it to be binding on Legal Aid South Africa. 
However, in no circumstances will Legal Aid SA be liable for 
payment of fees in respect of the rendering of professional  
services by any person other than the legal practitioner in-
structed and/or his/her approved subcontractors. 

12.2 Executing instructions – Legal Aid SA 

12.2.1 SIGNING AND EVALUATING DOCUMENTS 
 The person receiving the legal aid application must endorse legal 

aid documents with their first names, surname and designation: 
 • Only persons employed by Legal Aid SA and employees who are 

properly delegated may evaluate and allocate a legal aid  
instruction. 

 • Only employees of the Department of Justice and Constitutional 
Development may be appointed as agent legal aid officers. 

12.2.2 LEGAL AID SA FORMS AND COPIES OF GUIDE 
Agent legal aid officers in magistrates’ offices must use Legal Aid SA’s 
pre-printed forms to complete applications for legal aid. 
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The Justice Centre, to which the court has been allocated, is responsi-
ble for ordering and supplying sufficient LEGAL AID SA forms. The 
agent legal aid officer must place an order timeously to ensure that they 
do not run short of the necessary application forms. 

Copies of the Legal Aid Guide and amending Circulars are sent to each 
magisterial district: 
 • They should be properly filed by the agent legal aid officer. 
 • If copies are lost, then additional copies can be requested from 

the Justice Centre. 

12.2.3 COPIES OF CRIMINAL DOCKETS 
Legal Aid SA will pay for the reasonable and necessary costs of getting 
a copy of the docket in a criminal matter. The legal practitioner may 
recover the amount by including it in the final account and attaching the 
relevant voucher. 

The JCE must give advance approval if total disbursements for copies 
of dockets in a particular case are likely to be more than R500. This 
approval must be in writing and must be filed in the matter file at the 
Justice Centre. 

12.3 Executing instructions – the legal practitioner 
12.3.1 DUTIES WHEN ACCEPTING JUDICARE INSTRUCTIONS 
 When accepting a Judicare instruction, a legal practitioner must: 
 • Check that the instruction form issued has been fully completed 

and that the instructions are clear. 
 • Be satisfied that he/she is able and qualified to render the  

required legal service. 
 • Refer any illegibility, uncertainty or error to the JCE, who must 

refer it to the ROE if it cannot be resolved. 
 • Where an applicant must contribute, collect the amount before any 

costs are incurred. 
 For example, the legal practitioner must ensure that the name, 

vendor number and address of the legal practitioner set out in the 
legal aid instruction are correct in every respect. This is important 
because of Legal Aid SA’s obligation to pay only the legal practitioner 
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corresponding to the vendor number appearing on the legal aid  
instruction. 

 Legal aid instructions, and any rights or rendering of services arising 
out of them, may not be ceded or transferred. 

12.3.2 CERTIFICATE PROBABILIS CAUSA 
A legal practitioner must accept the instruction by signing the Certificate 
Probabilis Causa, as required by the Judicare Accreditation System 
yearly in advance and submitting it to the JCE. The contract between the 
legal practitioner and Legal Aid SA becomes effective when the Certificate 
Probabilis Causa is registered on Legal Aid SA’s software system at its 
National Office. 
 By accepting a legal instruction, a legal practitioner undertaken to 

handle the legal aid instruction in accordance with the provisions of 
the Guide that become conditions of the contract between the legal 
practitioner and Legal Aid SA. 

12.3.3 EVALUATING MERITS AND TAKING EARLY STEPS 
 Legal practitioners should evaluate the merits of a matter, where 

required, at the earliest possible stage to avoid fruitless litigation. 
Before entering into or continuing with litigation on legal aid basis, 
the practitioner must prepare and submit a merit report to the JCE, 
and the JCE must approve or refuse legal aid. 

The legal practitioner must take reasonable steps to avoid a default 
judgment being granted or to avoid prescription. When these steps are 
taken: 
 • Legal Aid SA reserves the right to decline payment for these 

steps if they became necessary through the practitioner’s neglect 
or oversight. 

 • The merit report must be submitted to the JCE as a matter of 
urgency together with a summary of the steps taken and the  
reasons for these. 

12.3.4 BRIEFING A CORRESPONDENT OR ADVOCATE 
After being instructed, a legal practitioner must render all assistance 
himself/herself, and should brief a correspondent or advocate only when 
essential. 
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(a) Written consent of JCE 
 A legal practitioner must have the written consent of the JCE to: 
 • Brief an advocate to render any service that the practitioner by law 

is capable of rendering and would traditionally render himself/ 
herself – this refers to services that an attorney was legally  
permitted to render before the coming into operation of the Right of 
Appearance in Courts Act 62 of 1995. 

 • Brief a senior advocate. 
The JCE must index the written approval to the matter file on Legal Aid 
SA’s software system and file the hard copy of the approval with the 
original legal aid application file. 

(b) Choice of correspondent or advocate 
 The choice of a correspondent or advocate rests with the legal 

practitioner, provided that the legal practitioner must consult with the 
JCE to ensure that the proposed correspondent or advocate is  
accredited to receive legal aid instructions. 

The correspondent or advocate must be prepared to render services on 
the legal aid tariff and subject to the provisions of this Guide. He/She must 
be advised in advance in writing that the matter is a legal aid matter and 
the JCE should receive a copy of this advice. 

12.3.5 SCOPE OF INSTRUCTIONS 
A legal practitioner must have the written consent of the JCE to render 
assistance beyond the scope of the instructions, including making  
applications or instituting actions beyond the main instruction. 
 Legal aid beyond the scope of instructions must be approved in 

advance by the JCE: 
 • A practitioner may get telephonic authorisation in urgent circum-

stances. 
 • The obligation rests with the practitioner to confirm an authorisa-

tion in writing. 
 • An authorisation is only regarded as complete when in writing. 

12.3.6 NOTICE THAT LEGAL AID IS BEING RENDERED 
The legal practitioner must, on behalf of Legal Aid SA, inform the 
opposing party and the registrar or clerk of the court in writing that legal 
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aid is being rendered to the litigant by Legal Aid SA under section 8A of 
the Act, and forward a copy of the notice to the JCE. 

Giving proper notice of legal aid is essential to ensure that: 
 • Legal Aid SA may recover costs ceded to it in its own name, and 
 • Legal practitioners appointed receive full payment of their fees. 
 In civil matters the required notice must specify the legal aid  

instruction number to enable interested parties to correspond with 
Legal Aid SA. 

12.4 Executing instructions – general issues 
12.4.1 CORRESPONDENCE AND POSTAGE 
 Legal Aid SA will not pay for postage: 
 • Sufficient postage must be placed on all postal correspondence 

sent to Legal Aid SA. 
 • Documents must not be mailed by registered or certified post. 

12.4.2 COPIES OF RECORDS AND DOCUMENTS 
An instructed legal practitioner must apply for the JCE’s consent to 
recover the costs of getting copies of documents necessary for carrying 
out the instructions of Legal Aid SA. This relates to all documents in civil 
matters and all documents in criminal cases, except for copies of records. 

The practitioner must submit a quotation for costs when applying for 
consent. If the cost of copies is more than R100 in any one matter, the 
practitioner must get the written consent of the JCE in advance. 

(a) Magistrates’ Court cases 
Legal Aid SA does not pay for records of criminal trials in the Magistrates’ 
Courts. The procedure set out in Magistrates’ Court Rule 66(9) must be 
followed if a record is needed. 

(b) High Court cases before leave to appeal 
If a record is needed for any reason before the granting of leave to 
appeal, a quotation and written motivation should be submitted to the 
JCE. 
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 In deciding whether to authorise acquiring a record at the expense of 
Legal Aid SA, the JCE must take into account: 

 • Whether the application for leave to appeal can be brought within 
the prescribed time-limits, and 

 • If not, whether an application for condonation will have a prospect 
of success on a balance of probabilities. 

(c) Appeal records after leave to appeal 
Where leave to appeal has been granted in the Magistrate’s Court, High 
Court or Supreme Court of Appeal, Legal Aid SA does not pay for records 
of criminal appeals. The procedures set out in Magistrate’s Court Rule 
66(9), Uniform Rule 49(A)(i)(b) and Supreme Court of Appeal Rule 8(10) 
must be followed if a record is needed. 

12.4.3 SERVING DOCUMENTS AND GIVING NOTICE 
If necessary, a legal practitioner who has been instructed may use 
substituted service or edictal citation with the prior written consent of the 
JCE. 

By agreement with Legal Aid SA, the Press Union of South Africa has 
recommended to its members that they publish advertisements in legal 
aid cases at a reduced ‘welfare tariff’. 

 Guidelines: 

 • When applying for consent, practitioners must submit an estimate 
of the costs. 

 • Advertisements must be submitted together with: 

 * Notice from the legal practitioner certifying that it is a matter 
where Legal Aid SA is rendering assistance to an indigent per-
son, and 

 * A copy of the instruction form (LA2). 

 • A copy of the notice must accompany the account for payment to 
Legal Aid SA. 

 

 



  
 

CHAPTER 12: DELIVERING LEGAL AID 
 

 

 
  

 185
   

12.4.4 MEDICO-LEGAL SERVICES AND OTHER EXPERT   
WITNESSES  

(a) Applying for consent  
If the services of medical practitioners or other expert witnesses are  
required, a legal practitioner must get prior written consent from Legal  
Aid South Africa:  
 • The practitioner must send an estimate of the costs on Annexure J  

when applying to the JCE.  
 • If less than three quotations are obtainable, reasons must be  

submitted.  
 • If the anticipated cost exceeds R500, 000, Legal Aid South Africa  

will need to follow a tender procedure.  
 • Approval or refusal must be given in writing.  
 • The authority to approve medico-legal services and other expert  

witnesses will be delegated in accordance with Approval Frame 
work and Standard Operating Procedures of Legal Aid South   
Africa, save that JCE’s only have the authority to approve such  
services and/or expert witnesses to a maximum of R10, 000.  

 See Annexure J on page 310. 

(b) Reduced medical fees in legal aid matters 
The Medical Association of South Africa recommended in May 1986 that 
members should render services in legal aid cases at 75% of the 
customary fees. 
 When the services of medical practitioners are used in a legal aid 

case, legal practitioners must: 
 • Give notice that it is a matter where Legal Aid SA is rendering 

assistance to an indigent person. 
 • Refer to the recommendation of MASA. 
 • Submit a copy of the instruction form (LA2) with the notice. 
 • Submit a copy of the notice with the account for payment to Legal 

Aid SA. 

12.4.5 TRACING AGENTS AND OTHER CONSULTANTS 
Legal Aid SA will only cover the expenses of tracing agents, investigators, 
claim consultants or persons who render services of a similar nature 
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when these services and their costs have previously been approved in 
writing by the JCE. 

12.4.6 RECOVERY OF COSTS 
The ROE may consent to proceedings to recover costs that Legal Aid SA 
may be entitled to. These costs may be recovered in Legal Aid SA’s name 
if the necessary requirements of section 8A of the Act have been 
complied with. 
 Practitioner guidelines: 
 • A legal practitioner who recovers costs in Legal Aid SA’s name 

may accept reasonable instalments and pay these over when a 
reasonable amount is available. 

 • The legal practitioner must submit reports on the recovery of costs 
to Legal Aid SA at least every 6 months. 

12.5 Reporting on executing instructions 
12.5.1 THE NEED TO FINALISE AND CLOSE FILES 
For each Judicare case, a matter file is opened physically and on Legal 
Aid SA’s software system at the appropriate Justice Centre of Legal Aid 
SA. These files must from time to time be closed, archived and destroyed. 
As soon as the necessary legal aid has been rendered to a person, or a 
matter becomes stale or for some other reason is disposed of, this fact 
must be reported to the JCE so that the matter can be finalised. 

12.5.2 PROGRESS REPORTS 
Simple matters that are resolved within 3 months of the instruction may 
not need progress reports and it will be sufficent to report with the final 
account. 
 For more complex, longer matters, the legal practitioner must report 

to the JCE at east every 3 months on progress giving any information 
relevant to the disposal of the matter. 

 Examples of issues to report on: 
 • The complexities of the case 
 • Financial implications 
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 • Settlement issues, including the possibility of curtailing the  
proceedings by plea-bargaining. 

12.5.3 CLOSING REPORT OR REPORTING ON INTERIM ORDER 
 At the end of any matter or when any interim order is granted, the 

legal practitioner must submit a full report to the relevant JCE  
indicating: 

 • The outcome of the matter. 
 • All issues relating to costs and the possibility of recovering costs. 
 • The possibility of enforcing an order. 

12.5.4 REPORTING WITH ACCOUNTS  
A legal practitioner must provide a progress report with the rendering of  
an account. If interim accounts are permitted, a progress report must  
accompany each account.  

12.5.5 DIVORCE REPORTS 
 In divorce matters, the legal practitioner must submit all these 

documents on completion of the matter to ensure payment of 
his/her account: 

 • The final account 
 • A copy of the final order 
 • A copy of the settlement agreement (if any) 
 • A report on the benefit owing to Legal Aid SA and how 10.8 will be 

complied with 
 • A report on the costs and how they may be recovered. 
 See 10.8 on page 149. 

12.6 Procedures for appeals 
12.6.1 CRIMINAL APPEALS 

(a) Immediate application for leave to appeal 
Whenever possible, an application for leave to appeal must be brought 
on the same day sentence is handed down. Where it is not possible, for 
whatever reasons, a detailed written explanation as to why it was not 
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possible to bring the application for leave to appeal on the same day on 
which sentence was handed down must accompany the account of the 
legal practitioner. 
 For example, if the accused instructs the legal practitioner not to 

bring an application for leave to appeal or to file a notice under 
Magistrate’s Court Rule 67(1), the instructions of the accused must 
be recorded in writing and signed. 

 See Annexure H on page 307. 

(b) Payment for appeals 
 Legal Aid SA will not consider the legal practitioner’s final account 

for payment until Legal Aid SA receives confirmation that: 
 • An application for leave to appeal has been made to the trial 

court, and 
 • An application or petition has been launched to a superior court  

if leave to appeal is refused by the trial court and the legal aid  
client has chosen to proceed with an application/petition for leave 
to appeal, and 

 • A notice under Rule 70 has been filed in a Magistrate’s Court 
matter. 

Alternatively, Legal Aid SA should receive confirmation that: 
 • The accused does not wish to apply for leave to appeal or to 

appeal (Annexure H to be submitted), or 
 • The accused was acquitted, or 
 • The accused was sentenced to less than 3 months direct impris-

onment, or 
 • The accused was given the option of a fine and paid the fine 

within 2 weeks of the sentence. 
 See Annexure H on page 307. 

(c) Application to lead further evidence on appeal 
An application to lead further evidence may not be brought on a legal 
aid basis unless the JCE or HCUM has first been satisfied that the 
application to lead further evidence has a reasonable prospect of 
success. But the application can go ahead without authorisation if 
brought simultaneously with a petition at no additional cost to Legal  
Aid SA. 
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(d) Bail pending appeal 
A legal practitioner, who is allowed to bring an application for leave to 
appeal or to launch a petition, may apply on behalf of the accused for bail 
pending an appeal if the accused was not in custody before conviction. 
The JCE or HCUM must consent before any appeal against the refusal of 
bail pending an appeal may be conducted on a legal aid basis. 

(e) End of mandate 
The mandate of the legal practitioner instructed on a legal aid basis, 
terminates when: 
 • Any application for leave to appeal and petition is disposed of, 

either favourably or otherwise, and 
 • Any necessary notice of appeal has been filed. 

12.6.2 CIVIL APPEALS 

(a) Motivating documents and costs 
An application for assistance to prosecute a civil appeal must be made 
in the usual manner and should be motivated in an annexure to the 
application form. The NOE must consider, if available, a copy of the 
record or judgement, and the presiding judicial officer’s reasons for 
judgement. 

If these documents are not available, an estimate of the costs of acquiring 
them should be given before making a decision to grant legal aid or not. 

(b) Impact of delay in authorising appeal 
JCEs must notify applicants and attorneys that: 
 • There will be an unavoidable delay before the decision authorising 

legal aid can be made. 
 • In the circumstances, they should decide whether to give notice of 

appeal in the meantime. 

(c) Reasons for decision 
 The NOE will give reasons for his/her decision to the applicant or 

legal representative if requested to do this in writing within a  
reasonable period after the decision was communicated to the legal 
aid applicant or legal representative. 
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Chapter 13: 

Judicare Procedures 

13.1 Judicare Accreditation System  
In all matters, JCEs must distribute instructions in accordance with the  
rules and procedures set out in the Judicare Accreditation System in  
Chapter 8.  
 See paragraph 8.2A on page 113.  

Other sections of this Guide set out further information on the Judicare  
Accreditation System:  
 • 8.1 on page 111 summarises the purpose of the Judicare   

Accreditation System and highlights the Black Economic Em-
powerment (BEE) component.  

 • 8.2 on page 112 lists the factors considered in distributing legal  
aid instructions to practitioners.  

 • 8.3 on page 121 explains Legal Aid SA’s exclusionary list of  
practitioners who may not receive legal aid instructions.  

13.2 Rendering accounts and payment of fees 
13.2.1 PAYMENT OF INTERIM FEES AND DISBURSEMENTS 
Legal practitioners are only entitled to be paid their fees and disburse-
ments once they have completed their mandate. 
 Disbursements for amounts of R500 or more in any one matter may 

be claimed periodically from Legal Aid SA before the finalisation of 
a case. 

The payment of any interim fees or disbursment is not an admission by 
Legal Aid SA that the amount was indeed payable. Legal Aid SA thus 
reserves the right to deduct any overpayment or any payment made in 
error at the final accounting and reconsiliation stage. 

13.2.2 RENDERING ACCOUNTS 

(a) Reporting on outcome 
 When rendering an account, legal practitioners have a duty to 

report fully to the JCE on the outcome of a matter. 
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 For example: 
 * In a civil matter, reporting on any benefit obtained for an applicant and 

on any costs recovered or recoverable. 

 * In a criminal case, reporting on the outcome, with all the other statistical 
information required by Legal Aid SA from time to time. 

(b) Accounting fully on services rendered and disbursements 
Except where interim accounts for fees and disbursements are allowed, 
the legal practitioner submitting an account to Legal Aid SA must 
account fully for all services rendered and all disbursements incurred on 
completion of the matter. Where required, the disbursements must be 
verified by original vouchers submitted to Legal Aid SA simultaneously 
with the account. 
 Apart from permitted interim accounts, the legal practitioner should 

account to Legal Aid SA once only in a particular legal aid matter. 
Legal Aid SA does not have to consider for payment any claims for fees, 
disbursements or VAT, or related vouchers, submitted by any person 
separately after the legal practitioner instructed by Legal Aid SA has 
already submitted a final account. 

Legal practitioners should not submit subsequent repeated copies of 
accounts, unless specifically requested to do this in response to an 
account enquiry. 

(c) Advocate’s account 
In cases where an advocate is instructed, the legal practitioner must 
ensure that the advocate’s account is submitted to Legal Aid SA 
together with his/her own account so that a proper evaluation of both 
accounts and the total costs of the case can take place. 

The legal practitioner must also ensure that the advocate’s account is in 
accordance with the prescribed tariff. 

13.2.3 WHEN ACCOUNT PAYMENTS ARE DUE 
 Legal Aid SA will only pay the fees and disbursements due to a 

legal practitioner when all these requirements are met: 
 • The mandate has been finalised (unless interim payments have 

been authorised by the JCE). 
 • Any reports on the outcome of the matter, as required by this 

Guide, have been submitted to the JCE. 
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 • An account drawn up in accordance with the requirements of this 
Guide has been submitted to the JCE. 

 • Legal Aid SA has received all necessary documents and vouch-
ers. 

 • Legal Aid SA has had 30 calendar days to tax, check, approve 
and process payment to the legal practitioner. 

13.2.4 FORMAT AND FURTHER INFORMATION REQUIRED 
 Legal practitioners must ensure that: 
 • All accounts, including interim accounts, are submitted to the 

JCE of the Justice Centre that issued the legal aid instruction. 
 • An account is itemised and dated. 
 • Where a fee is calculated on a time basis or per folio, the time 

and number of folios is stipulated. 
 • The date on which any action was taken is indicated against the 

account item concerned. 
 • The amounts owing to correspondents, advocates or expert 

witnesses are clearly indicated and the accounts of these people 
are attached as vouchers. 

 • Correspondent’s accounts are properly specified and dated, and 
that the items claimed follow the set tariff. 

 See Annexure K3 on page 314 for a full checklist. 

13.2.5 PROCEDURES FOR ACCOUNT SUBMISSION AND  
ENQUIRIES  

All accounts must be submitted to Legal Aid SA by no later than four 
months after the finalisation of the matter. The practitioner who fails to 
submit his/her account within four months of finalisation forfeits the right 
to payment. 

Accounts for criminal trials must be submitted to Legal Aid South Africa  
on the form in Annexure K1.  
 See Annexure K1 on page 311. 

 See Annexure K6 on page 319. 

Accounts for civil matters must be submitted to Legal Aid South Africa 
on form in Annexure K6.  
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Account enquiries must be submitted to Legal Aid South Africa on the  
form in Annexure K2, with all necessary supporting documentation.  
 See Annexure K2 on page 301. 

 For the convenience of legal practitioners submitting accounts,  
there is a checklist in Annexure K3.  

 See Annexure K3 on page 302. 

13.3 Account assessment and taxation 
13.3.1 LEGAL AID SA’S RIGHT TO ASSESS AND TAX 
 A legal practitioner accepts a legal aid instruction subject to: 
 • The provisions of this Guide and any subsequent directives 

(Circulars and specific directives). 
 • Legal Aid SA’s right to tax any fees list, account invoice or bill of 

costs rendered by the practitioner. 
 • Legal Aid SA’s right to delegate taxation to a person or persons 

of its choice. 
 • Legal Aid SA’s right to check and revise the taxation. 
These terms and conditions apply to all actions after legal aid instruction 
and to the settlement of any moneys due by Legal Aid SA. 

13.3.2 COSTS RECOVERABLE 
If costs are awarded in a matter, the terms of section 8A of the Act 
apply. If these costs can be recovered or can be readily paid by the 
opposing party: 
 • A bill of party and party costs must be drawn and taxed. 
 • The legal practitioner must recover the taxed amount from the 

opposing side. 
Whenever any costs or benefits are recoverable, the legal practitioner 
shall advise the JCE to obtain instructions, if necessary, for execution of 
the order. The legal practitioner must take all necessary and reasonable 
steps to protect the financial interests of Legal Aid SA. 
 A legal practitioner who recovers the costs can deal with them in 

one of these ways: 
 • He/she may recover fees and disbursements after taxation by 

Legal Aid SA from the costs, if any, recovered from the other par-
ty. The practitioner must then pay over the balance recovered to 
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Legal Aid SA together with the bill taxed against the other party 
and his/her own account in accordance with the current legal aid 
tariff. 

 • He/she may submit to Legal Aid SA a bill of attorney and client 
costs in accordance with the current legal aid tariff, and set off 
the amount of legal costs, if recovered in full. The practitioner 
must provide Legal Aid SA the appropriate taxed bill of costs or a 
photocopy of the bill. 

13.3.3 COSTS NOT RECOVERED OR RECOVERABLE 
The legal costs, or the balance of costs including disbursements and the 
benefit, must be recovered from the financial benefit received by the 
client when: 
 • Legal costs are not recovered, or 
 • Legal costs are not recoverable, or 
 • The amount recovered is not sufficient to cover the legal costs 

and the benefit to Legal Aid SA. 
 The amount of legal costs and the benefit to Legal Aid SA to be 

recovered from the financial benefit may not be more than 50% of 
the financial benefit to the client. 

13.3.4 GENERAL PROVISIONS TO RECOVER COSTS 
Where a settlement has been negotiated, and it is a provision of the 
settlement that the litigant will be awarded his/her party and party costs 
without taxation, or a lump sum with or without a contribution to costs, 
the provisions of 10.6 and 13.3.2 of this Guide will apply, with the 
necessary changes. 
 See 10.6.7 on page 144 and 13.3.2 on page 194. 

When accounting, the JCE must be provided with a copy of the 
agreement. 
 Practitioner guidelines: 
 • The legal practitioner must get the authority of the JCE to permit 

the payment of more than 50% of the financial benefit to the  
client. It may be necessary to recover part of his/her costs or  
disbursements, or the benefit to Legal Aid SA out of the financial 
benefit of the client. 
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 • The legal practitioner must ensure that all amounts due to Legal 
Aid SA as costs or benefit are recovered and paid over to Legal 
Aid SA. 

13.3.5 GENERAL PROVISIONS ON TAXATION OF ACCOUNTS 
Every account taxed by an employee or agent of Legal Aid SA is 
checked by at least one other person on Legal Aid SA’s software 
system. 

Legal practitioners who are not satisfied with the taxation of their 
accounts are entitled to follow the procedure set out in 13.7 of this 
Guide dealing with disputes over accounts. 
 See 13.7 on page 200. 

Legal Aid SA will forward a remittance advice reflecting the taxation of 
the account to the legal practitioner. 

13.4 Relationship between Legal Aid SA and a legal  
practitioner’s subcontractors  

13.4.1 PAYMENTS TO SUBCONTRACTORS 
Usually Legal Aid SA pays the legal practitioner, with whom it has 
contracted, or that legal practitioner’s executor, trustee or liquidator. 
 The ROE may authorise payment to a subcontractor directly, but 

this only happens when the ROE is satisfied that: 
 • The legal practitioner has not paid the subcontractor, and 
 • It would be in the interests of Legal Aid SA to make direct  

payment. 
An order of a competent court is needed before Legal Aid SA has to pay 
any other person besides the legal practitioner with whom it contracted. 

13.4.2 DISSOLUTION AND CHANGE OF NAME 
Attorneys who dissolve partnerships or change the name of their 
practice must ensure that, before the partnership is dissolved or the 
name is changed, the partnership or practice gives written consent to 
the ROE: 
 • Signed by the individual practitioner carrying out the legal aid 

instruction, and 
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 • Stating the person to be paid for fees and disbursements due 
before the date of dissolution or change of name. 

The ROE will decide whether to pay the legal practitioner or practice 
originally instructed, or whether to pay the person designated by the 
legal practitioner. Any consent by the ROE to pay a legal practitioner or 
practice that is different from the one originally instructed, shall operate 
only for fees and disbursements earned before dissolution or change of 
name. 

 A new instruction must be applied for to continue a matter on a 
legal aid basis after dissolution or change of name. 

13.5 Items excluded from payment under legal aid 
tariffs 

 Practitioners should note these provisions on items excluded in 
legal aid matters: 

13.5.1 PRIOR NEGOTIATIONS AND RELATED COSTS 
No compensation will be paid for negotiations with Legal Aid SA towards 
establishing the legal practitioner’s willingness to accept a particular 
case, or costs related to this. 

 For example: 
 * Consultations with the client with the aim of rendering legal aid. 

 * Correspondence with the JCE, Legal Aid SA’s offices or the ROE. 

 * Perusing Legal Aid SA’s instructions or other documents 

 * Making or receiving telephone calls. 

 * Incidental fees or disbursements at this prior stage. 

13.5.2 COST FROM DATE OF INSTRUCTION 
Legal Aid SA will only accept liability for costs incurred as from the date 
of Legal Aid SA’s instruction, as indicated on the instruction form (LA2). 
 See Annexure D on page 270. 

In exceptional cases, the ROE may authorise payment of legal costs 
incurred before date of instruction. 
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13.5.3 ALL-INCLUSIVE FEES 
Where an all-inclusive fee for an item is allowed in the tariff, no 
allowance will be made for disbursements. 

 For example, for letters and telephone calls. 

13.5.4 LEGAL AID FOR MORE THAN ONE LITIGANT 
Where legal aid is granted to more than one litigant in any one matter by 
the instruction of one legal practitioner or practice, no additional fees will 
be allowed, except as provided in Annexure E and Annexure F. 
 See Annexure E on page 272 and Annexure F on page 288. 

13.5.5 TRAVELLING AND SUBSISTENCE 
Legal Aid SA does not accept liability for the travelling or subsistence 
expenses of legal aid recipients. 

However, necessary witnesses in a civil case can claim reasonable 
travelling expenses, the loss of wages and accommodation. 

13.5.6 TRACING COSTS 
Legal Aid SA does not accept liability for the costs involved in tracing 
witnesses or opposing parties unless with the prior approval of the JCE. 

13.5.7 OTHER COSTS OR AMOUNTS AWARDED AGAINST 
UNSUCCESSFUL LITIGANTS 

Legal Aid SA does not accept liability for any costs or any other 
amounts awarded against an unsuccessful legal aid litigant on any 
grounds whatsoever, during the course of proceedings. 
The JCE and the legal practitioner appointed by Legal Aid SA must 
inform clients about the exclusion of these costs. 
 Example 
A client is sued as defendant for damages caused to a motor vehicle in 
an accident. The court grants judgement in favour of the plaintiff for: 
 * The capital amount to repair the damages, and 

 * Interest on the capital amount from the date of the summons, and 

 * The taxed party and party costs of the plaintiff. 
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13.6 Payment methods and intention to dispute 
13.6.1 DIRECTING OF PAYMENTS BY LEGAL AID SA 
 Depending on the circumstances of each legal aid matter, amounts 

owing by Legal Aid SA to legal practitioners will be directed in one 
of these ways: 

 • Transferred to the account of the practitioner by electronic funds 
transfer. 

 • Paid by cheque forwarded to the practitioner. 
 • Set off against amounts owing by the practitioner to Legal Aid 

SA. 
 • Paid to a third party, but only if a court orders Legal Aid SA to 

pay amounts owing to the practitioner to the third party. 
 • Paid to the South African Revenue Service (SARS), but only if 

Legal Aid SA by law has to pay amounts owing to the practitioner 
to SARS. 

13.6.2 PAYMENT IN FULL AND FINAL SETTLEMENT 
If the amount paid out by Legal Aid SA is within 5% of the account 
rendered by the practitioner or his/her subcontractors, then the amount 
is tendered in full and final settlement of all fees and disbursements due 
to the practitioner. An exception to this is when the entire payment 
offered is for interim fees or disbursements in a particular matter. 

13.6.3 DISPUTING OF ELECTRONIC PAYMENT  
If payment is made to the practitioner by electronic funds transfer, the  
practitioner must return the amount to Legal Aid South Africa, prior to  
referral to arbitration.  

13.6.4 DISPUTING OF CHEQUE PAYMENT  
If payment is made to the practitioner by cheque, deposit of the cheque  
is acceptance of the offer of payment. If the cheque is not accepted, the  
cheque must be returned to Legal Aid South Africa, prior to referral to  
arbitration.  
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13.6.5 DISPUTING OF SET-OFF PAYMENT 
If payment is made by Legal Aid SA to a judgement creditor of the 
practitioner or to SARS, the practitioner must pay an equivalent amount 
to Legal Aid SA within 30 days of payment if the practitioner wishes to 
dispute the correctness of the amount paid. 

13.6.6 DISPUTING OF PAYMENTS DIFFERING BY MORE  
THAN 5% 

If the amount paid by Legal Aid SA differs from the account rendered by 
the practitioner or his/her subcontractors by more than 5%, and the 
practitioner wishes to dispute the correctness of the taxation by Legal 
Aid SA, then the provisions of this Guide dealing with disputes over 
practitioner’s accounts must be followed. 
 See 13.7 on page 200. 

13.7 Procedures for disputes over a legal  
practitioner’s account 

This section deals with money disputes arising from the implementation 
of this Guide between Legal Aid SA and any legal practitioner instructed 
by Legal Aid SA. 

13.7.1 WITHHOLDING PAYMENT OF LEGAL PRACTITIONER’S 
ACCOUNT 

 Legal Aid SA may withhold payment of all and any moneys due to 
an instructed legal practitioner until the finalisation of any dispute 
relating to account items, or any ethical or disciplinary matter linked 
to this dispute. 

 For example, disputes may arise from: 

 * The non-payment of fees or disbursements. 

 * The under-payment of fees or disbursements. 

 * The erroneous payment of fees or disbursements. 

 * The over-payment of fees or disbursements. 

 * The misrepresentation and consequent over-payment of fees or 
disbursements. 

 When efforts to resolve any dispute by negotiation have failed, then 
the steps in 13.7.2 to 13.7.16 should be followed, where applicable. 
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13.7.2 WHEN A DISPUTE ARISES 
If negotiations fail, a dispute must be declared within three months after 
Legal Aid SA notifies the practitioner that the account has been taxed. 
The account received by Legal Aid SA must have been in proper form 
with all necessary supporting reports, vouchers, certificates and 
documents as required by the Legal Aid Guide. 

 The aggrieved party must deliver the details of the dispute to the 
defaulting party on a ‘Declaration of Dispute’ standard form, as in 
Annexure K4 and Annexure K5. 

 See Annexure K4 on page 316 and Annexure K5 on page 317. 

13.7.3 REFERRAL TO ARBITRATION 
Either the practitioner or Legal Aid SA may request that the dispute is 
referred, with legal representation, to arbitration by a single arbitrator at 
a time determined by the arbitrator. 

13.7.4 PLACE OF ARBITRATION AND SELECTION OF 
ARBITRATOR 

The arbitration must be conducted in the province where the legal 
practitioner practices and at the relevant Justice Centre that issued the 
legal aid instruction. 

 A single arbitrator will conduct the arbitration and must be. 

 • Selected by mutual agreement between the parties, or if there is 
no agreement, 

 • Nominated on the application of either party by the existing 
chairperson of the Association of Arbitrators. 

13.7.5 REQUIRED SKILLS OF ARBITRATOR 
At all times, every reasonable effort shall be made to ensure that the 
arbitrator has the necessary technical skills to enable him/her to decide 
the dispute in a satisfactory manner. 

13.7.6 FINAL AND BINDING ARBITRATION 
 The award of the arbitrator shall be final and binding on the parties. 

The legal practitioner and Legal Aid SA thus have to give effect to 
the award. 
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13.7.7 COSTS OF ARBITRATION AWARDED AGAINST  
DEFENDANT 

The costs of the arbitration, including the costs of the arbitrator, must be 
awarded against the defendant when: 
 • The amount awarded by the arbitrator is equal or more than the 

amount last claimed by the claimant: 
 * At the date when the time, place and venue of the arbitration was 

communicated to all parties for the first time. 

13.7.8 COSTS OF ARBITRATION AWARDED AGAINST  
CLAIMANT 

The costs of the arbitration, including the costs of the arbitrator, must be 
awarded against the claimant when: 
 • The amount awarded by the arbitrator is equal to or less than the 

total of the amounts paid on account and offered by the defen-
dant: 

 * With or without prejudice 

 * On account or in full and final settlement 

 * At the date when the time, place and venue of the arbitration was 
communicated to all parties for the first time. 

13.7.9 LIMITED COSTS AWARD AGAINST DEFENDANT 
The arbitrator will make a limited costs award when the amount 
awarded by the arbitrator is less than the amount claimed by the 
claimant, but is more than the total of the amounts paid on account and 
offered by the defendant. 
 Depending on the circumstances, a limited costs award will be 

made according to these formulae: 
(a) The defendant shall be ordered to pay x/y multiplied by 100% of the 

claimant’s and the arbitrator’s costs where: 
 x = the difference between the award and the highest pre-arbitration 

offer. 
 y = the difference between the highest pre-arbitration offer and the 

total amount claimed. 
(b) The claimant shall be ordered to pay z/y multiplied by 100% of the 

defendant’s and the arbitrator’s costs where: 
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 z = the difference between the claim and the award. 
 y = the difference between the highest pre-arbitration offer and the 

total amount claimed. 
 The provisions of 13.7.6 – 13.7.9 with the necessary changes, 

apply to a claimant in reconvention and a defendant in reconven-
tion. 

13.7.10 ARBITRATOR’S DISCRETION 
 The arbitrator may deviate from 13.7.7 – 13.7.9 where he/she views 

the conduct of the claimant as vexatious because the quantum of 
the costs is more than the amount in dispute. 

13.7.11 ARBITRATOR’S COSTS AND RELATED ISSUES 
The arbitrator will, when making an award of costs, specify the particular 
amount to be paid to him/her by each party and the tariff on which any 
costs payable to any other party is to be calculated. 

The arbitrator will also either himself/herself tax any bill of costs in 
respect of an arbitration if there is a dispute as to the correct quantum, or 
will specify a capable person to do this taxation. 

13.7.12 MAKING ARBITRATOR’S AWARD AN ORDER OF COURT 
Either party may have the arbitrator’s award made an order of court at 
the cost of the party requesting it. 

13.7.13 ARBITRATION PROCEDURE AND DURATION 
The arbitration will be held in accordance with procedures to be decided 
by the arbitrator. The arbitration should be conducted in an informal 
manner and held as quickly as possible with a view to it being 
completed within 90 days of the appointment of the arbitrator. 

13.7.14 PERFORMANCE DURING DISPUTE 
 During a dispute, the legal practitioner and Legal Aid SA must 

continue to perform with due diligence in accordance with their con-
tractual obligations pending resolution of the dispute. 
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13.7.15 DISPUTE PROVISIONS CONTINUING TO BE EFFECTIVE 
 The arbitration provisions of 13.7 of this Guide are severable from 

the rest of the contract between Legal Aid SA and the legal practi-
tioner. In other words. these provisions are still effective even if the 
contract is terminated. 

13.7.16 NO CIVIL PROCEEDINGS ON DISPUTED PAYMENTS 
PENDING ARBITRATION 

Until an arbitration is finalised, the legal practitioner may not institute 
any civil legal proceedings relating to the moneys in dispute. 

13.8 Prescription of accounts 
13.8.1 BEGINNING OF PRESCRIPTION  
Once a legal aid matter has been finalised, the legal practitioner must  
submit his/her account as soon as reasonably possible, but in any event 
within four months of such finalisation. Prescription starts running from 
the date on which the matter was finalised. 
Legal Aid SA has 30 days after receipt of an account to tax the account,  
and then to pay, partially pay or refuse to pay the account. If the  
practitioner does not institute arbitration proceedings within three 
months of being notified of the taxation of the account, the practitioner’s 
claim will also prescribe. 

The CSE has discretion to extend the period within which to institute 
arbitration proceedings by not more than six months where satisfied that 
the extended period is required to tax and pay/partially pay the account 
and/or negotiate a settlement in relation to any account. Within one year 
after finalisation of a matter, the CSE also has discretion to authorise 
taxation and payment/part payment of an account, which was submitted 
within the compulsory 4 month period, where satisfied by written 
representations from the practitioner that there are satisfactory reasons 
for the delay in instituting arbitration proceedings. Any exercise by the 
CSE of discretion in terms of this paragraph shall be in writing. 

13.8.2 EFFECT OF ARBITRATION PROCEEDINGS 
A practitioner cannot litigate against the Board relating to the payment, 
part payment or non-payment of accounts unless the dispute has been 
arbitrated. 
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13.9 Self-invoicing 
Legal Aid SA uses the self-invoicing method. 

13.9.1 DUTIES OF LEGAL PRACTITIONER 
Any legal practitioner, who wishes to be paid value-added tax (VAT) by 
Legal Aid SA, must annually, on or before 31 January in each calendar 
year: 
 • Give Legal Aid SA a certified copy of his/her VAT registration 

certificate, and 
 • A written undertaking to advise Legal Aid SA if he/she deregis-

ters as a VAT vendor at any time. 
 Legal practitioners who are registered as vendors for VAT must 

then: 
 • Not issue tax invoices, debit or credit notes to Legal Aid SA for 

fees, but must provide a statement instead, on which they also 
quote their VAT registration number. 

 • Account to SARS for VAT in legal aid matters, using the tax 
invoices provided by Legal Aid SA. 

Legal practitioners who are not registered as vendors for VAT will 
invoice Legal Aid SA, stating on the invoice that they are not registered 
for VAT. 

13.9.2 DUTIES OF LEGAL AID SA 
Once the practitioner’s statement has been taxed, Legal Aid SA will 
issue a tax invoice on behalf of the legal practitioner: 
 • The original will be forwarded to the legal practitioner together 

with payment, and 
 • Legal Aid SA will retain a copy for its records. 

13.10 Electronic Invoicing 
Legal Aid South Africa is investigating the feasibility of implementing a 
scheme for the electronic submission of invoices by legal practitioners. 
Once the scheme has been finalised it will be implemented by means of 
a circular and legal practitioners will be required to submit their invoices 
electronically for taxation and payment. 
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Chapter 14: 

Co-Operation Partner Procedures 
 The procedures set out in this chapter should be read together with 

the Impact Services Policy in 7.3 on page 106 and Co-operation 
Agreements Policy in 9.2 on page 131. 

14.1 Requesting, processing and approving 
Co-operation Agreements 

14.1.1 GENERAL PROCEDURES FOR PROPOSALS 
By notices published in at least 2 newspapers, one that circulates 
nationally and one local newspaper for the area where a co-operation 
partner may be sought, the Legal Services Technical Committee (LSTC) 
will invite proposals for Co-operation Agreements. 
 Procedures for proposals: 
 • Notices requesting proposals and listings as a supplier should be 

published annually. 
 • Notices must advise interested parties about: 
 X Where they may inspect or obtain copies assessment of the needs 

assessment of the LSTC. 

 X The assessment criteria to be used by the LSTC. 

 X Any other relevant documentation. 

 • The LSTC will notify interested parties by the end of February 
each year: 

 X Whether their proposals have been accepted. 

 X If accepted, to what extent, and on which terms and conditions. 

14.1.2 REQUEST FOR PROPOSALS 
Request for proposal is done by the Bid Specifications Committee. This 
Committee consists of the National Legal Manager (National Operations) 
and the Procurement Manager. 

The Bid Specification Committee is appointed by the National Operations 
Executive, which will submit the request for proposals to LSTC for 
approval. 
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14.1.3 PROCEDURES FOR SCREENING PROPOSALS 
Every request for proposal or specifications will be considered and 
approved by the LSTC. 

(a) Policy and forensic checks 
Every proposal submitted to the LSTC will be screened to ensure 
compliance with the Co-operation Agreements Policy. 
 See 9.2 on page 131. 

The LSTC Committee may carry out forensic investigations it considers 
necessary to satisfy itself on the integrity of any proposed Co-operation 
Partner, or any of its staff or office bearers. 

(b) Declaration of interest 
 Any member of the LSTC having any financial or other interest in 

conflict or potential conflict with the interests of Legal Aid SA rela-
ting to any Co-operation Agreement proposal, must declare this in-
terest in writing to the Chairperson of the LSTC before the proposal 
is discussed. 

After a member of the LSTC declares an interest, the member must: 
 • Take no part in the discussion and decision on the proposal, and 
 • Absent himself/herself from the part of any meeting at which the 

proposal is considered. 

(c) Screening of unsolicited proposals 
In addition to the requirements of this policy, an unsolicited co-operation 
agreement proposal must provide the following information: 
 • the product or service presents a new and cost-effective method 

of service delivery; 
 • a concise title and abstract (approximately 200 words) of the 

proposed product or service; 
 • a statement of the objectives, approach and scope of the pro-

posed product or service;  
 • a statement describing how the proposal is demonstrably innova-

tive and supported by evidence that the proponent is the sole 
provider of the innovation; 

 • a statement of the anticipated benefits or cost advantages to the 
institution including the proposed price or tital estimated cost for 
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providing the product or service in sufficient detail to allow a 
meaningful evaluation by the institution; 

 • a statement showing how the proposed project supports the 
institution’s strategic growth and development plan and its other 
objectives; and 

 • the period of time for which the proposal is valid for considera-
tion, which may not be less than six months. 

14.2 Monitoring and managing Co-operation Agree-
ments 

14.2.1 GENERAL MONITORING AND REPORTING PROVISIONS 
Before any Co-operation Agreement is concluded or renewed, the LSTC 
may prescribe the completion of due diligence procedures it considers 
necessary. 
 Co-operation Partners must submit: 
 • Monthly reports of progress to ROEs and an annual report to the 

LSTC. 
 • Monthly statistics to the Regional Office on or before the 3rd day 

of each month. 

14.2.2 NON-COMPLIANCE OR BREACHES 
The ROE must inform the LSTC about any non-compliance with 
contractual guarantees or a breach of any Co-operation Agreement by a 
Co-operation Partner. 

The LSTC must then, in good time, instruct appropriate officers of Legal 
Aid SA to stop payment of any instalments or to take steps to terminate 
the Co-operation Agreement. 

14.2.3 FINANCIAL PROCEDURES 
Regional Offices will be responsible to process the payment of the 
moneys due to the Co-Operation Partner on a monthly basis, subject to 
the Co-operation Partner complying with the provisions of the Co-
Operation Agreement. 
 ROEs must also monitor compliance by Co-operation Partners with: 
 • Contractually prescribed financial procedures 
 • Accepted financial management procedures 
 • The timeous submission of acceptable financial statements. 
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If there is any non-compliance, the ROE in consultation with the Chief 
Financial Officer and the NOE, will consider and implement remedies to 
bring the Co-operation Partner back into line or to terminate the Co-
Operation Agreement. Any non-compliance and action taken on it must 
be reported to the LSTC. 
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Annexure A 

LEGAL AID ACT NO. 22 OF 1969 
(ASSENTED TO 14 MARCH 1969) 

(DATE OF COMMENCEMENT 26 MARCH 1969 
(English text signed by the State President) 

as amended by 
Legal Aid Amendment Act, No. 56 of 1971 

General Law Amendment Act, No. 102 of 1972 
Legal Aid Amendment Act, No. 47 of 1989 
Legal Aid Amendment Act, No. 1 of 1991 

General Law Amendment Act, No. 139 of 1992 
Legal Aid Amendment Act, No 20 of 1996 

ACT 
To provide for legal aid for indigent persons and for that purpose 
to establish a Legal Aid Board and to define its functions; and to 
provide for other incidental matters. 

1.   Definitions 
In this Act, unless the context otherwise indicates— 
“Board” means the Legal Aid Board referred to in Section 2; 
“Minister” means the Minister of Justice. 

2.   Establishment of Legal Aid Board 
There is hereby established a Board to be known as the Legal Aid 
Board, which shall be a body corporate, capable of suing and being 
sued in its corporate name and of performing, subject to the provisions 
of this Act, all such acts as are necessary for or incidental to the carry-
ing out of its objects, the exercise of its powers and the performance of 
its functions. 

3.   Objects and General Powers of Board 
The objects of the board shall be to render or make available legal aid to 
indigent persons and to provide legal representation at State expense 

  
 

LEGAL AID GUIDE 2012 
 

 

 
  

232  
   

as contemplated in the Constitution, and to that end the board shall, in 
addition to any other powers vested in it by the Act, have power— 

[s. 3 amended by s.1 (a) of Act No. 20 of 1996, with effect from 17 October 1997.] 

(a) to obtain the services of legal practitioners; 
(b) to purchase or otherwise acquire or to hold or alienate any movable 

property or, with the approval of the Minister acting in consultation 
with the Minister of Finance, any immovable property; 

(c) to hire or let any movable or immovable property; 
(d) to fix conditions subject to which legal aid is to be rendered, includ-

ing conditions in accordance with which any rights in respect of 
costs recovered or recoverable in any legal proceedings or any dis-
pute in respect of which the aid is rendered, shall be ceded to the 
board, and conditions relating to the payment of contributions to the 
board by persons to whom legal aid is rendered; 

[Para. (d) substituted by s. 1 of Act No. 47 of 1989.] 

(dA) to provide, subject to section 3A (3), legal representation at State 
expense as contemplated in section 25 (1) (c) and (3) (e), read 
with section 33 (2), of the Constitution, where substantial injustice 
would otherwise result; 

[Para. (dA) inserted by s. 1 (b) of Act No. 20 of 1996, with effect from 1 May 2002.] 

(e) to do all such things and perform all such functions as may be 
necessary for or incidental to the attainment of the objects of the 
board.  

3A   Legal Aid Guide 
(1) (a) Subject to the provisions of this act and in order to attain its 

objects and to exercise its powers referred to in section 3 (d) 
and (dA), the board shall, in consultation with the Minister, in-
clude particulars of the scheme under which legal aid is ren-
dered or made available and the procedure for its 
administration in a guide called the Legal Aid Guide. 

 (b) The provisions of the Legal Aid Guide shall be binding upon 
the board, its officers and employees. 

(2) The board shall, in addition to the submission of its annual report 
as contemplated in section 9 (11), submit the Legal Aid Guide at 
least once every year to the Minister and the Minister shall forthwith 
cause the Legal Aid Guide to be tabled in the National Assembly 
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and the Senate for ratification, and pending such ratification the 
Legal Aid Guide then in operation shall continue to apply. 

(3) Whenever the board considers an application for the rendering of 
legal aid, other than a matter referred to the board in terms of 
section 3B (1), and whether the application is made in terms of 
section 25 (1) (c) or (3) (e) of the Constitution or otherwise, the 
board shall apply the provisions of the Legal Aid Guide. 

[S. 3A inserted by s. 2 of Act No. 20 of 1996.] 

3B   Direction for legal aid by court in criminal matters 
(1) Before a court in criminal proceedings directs that a person be 

provided with legal representation at State expense, the court 
shall— 

 (a) take into account- 
 (i) the personal circumstances of the person concerned; 

 (ii) the nature and gravity of the charge on which the person 
is to be tried or of which he or she has been convicted, as 
the case may be; 

 (iii) whether any other legal representation at State expense 
is available or has been provided; and 

 (iv) any other factor which in the opinion of the court should 
be taken into account; and 

(b) refer the matter for evaluation and report by the board. 
(2) (a) If a court refers a matter under subsection (1) (b), the board 

shall, subject to the provisions of the Legal Aid Guide, evalu-
ate and report on the matter. 

 (b) The report in question shall be in writing and be submitted to 
the registrar or the clerk of the court, as the case may be, who 
shall make a copy thereof available to the court and the per-
son concerned. 

 (c) The report shall include— 
 (i) a recommendation whether the person concerned 

qualifies for legal representation; 
 (ii) particulars relating to the factors referred to in subsection 

(1) (a) (i) and (iii); and 
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 (iii) any other factor which in the opinion of the board should 
be taken into account. 

[Paras. 3A and 3B inserted by s. 2 of Act No. 20 of 1996. with effect from 1 May 2002.] 

4.   Constitution of Board 
(1) The board shall consist of— 
 (a) a judge of the Supreme Court of South Africa appointed by the 

Minister; 
 (b) one practising advocate and four practising attorneys, nomi-

nated by the General Council of the Bar of South Africa and 
the Association of Law Societies of the Republic of South Af-
rica, respectively, and appointed by the Minister; 

 (c) the Director-General: Justice; 
 (d) the State Attorney; 
 (e) a member appointed by the Minister by virtue of his knowledge 

and experience in the field of legal aid or any other field which 
in the opinion of the Minister will be to the advantage of the 
board; 

 (f) three members nominated by the members referred to in 
paragraphs (a), (b), (c), (d), and (e) by reason of the fact that 
in the opinion of the members making the nominations they 
can further the aims of the board and appointed by the Minis-
ter. 

[Sub-s. (1) amended by s. 2 of Act No. 47 of 1989 and substituted by s. 1 (a) of Act No. 1 
of 1991.] 

 (g) no more than six members appointed by the President in 
consultation with the Cabinet. 

[Para. (g) inserted by s. 3 of Act No. 20 of 1996, with effect from 1 October 1998.] 

(1A) (a) The members of the board referred to in paragraphs (a), (b), 
(c), (d), and (e) of subsection (1) may co-opt one or more per-
sons who in their opinion have the appropriate knowledge and 
experience, as associated members of the board for such pe-
riod as the board may determine. 

   (b)  An associated member may attend meetings of the board only 
by invitation of the chairman. 

   (c)  An associated member may take part in the proceedings of 
the board during meetings and perform the functions assigned 
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to him by the board, but may not vote on any matter and shall 
not be taken into account for the purpose of the constitution of 
a quorum in terms of section 6 (1). 

[Sub-s. (1A) inserted by s. 1 (b) of Act No. 1 of 1991.] 

(2) (a) The Minister may appoint a person to serve as an alternate in 
the stead of any member referred to in paragraphs (b) or (e) of 
subsection (1), during such member's absence from any meet-
ing of the board, if such person is qualified to be appointed as 
such member and has been nominated in the same manner as 
such member. 

[Para. (a) substituted by s. 9 of Act No. 139 of 1992.] 

  (b)  If any member of the board referred to in paragraph (c) or (d) of 
subsection (1) is unable for any reason to attend any meeting 
of the board, he may designate any officer in his department or 
office or, with the approval of the Minister, any other person to 
represent him at such meeting. 

[Para. (b) substituted by s. 2 of Act No. 47 of 1989 and by s. 1 (c) of Act No. 1 of 1991.] 

(3) (a) The appointed members of the board and their alternates shall 
hold office for such period, not exceeding three years, as the 
Minister may at the time of the appointment determine. 

  (b)  Any member of the board or his alternate whose term of office 
has expired, shall be eligible for re-appointment. 

  (c)  The Minister may, if in his opinion there are good reasons for 
doing so, at any time terminate the period of office of any ap-
pointed member or his alternate. 

(4) No decision taken by the board or act performed under the authority 
of the board shall be invalid merely by reason of a vacancy on the 
board or the fact that any person not entitled to sit as a member sat 
as a member at the time the decision was taken or the act was au-
thorised, if the decision was taken or the act was authorised by the 
required majority of members present at the time, who were entitled 
to sit as members. 

(5) The member referred to in subsection (1) (a) or in his absence the 
member referred to in section (1) (c) or his representative shall pre-
side at any meeting of the board: Provided that if both those mem-
bers and the said representatives are absent from any meeting of 
the board, a chairman elected by the members present from among 
themselves, shall preside at such meeting. 
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(6) The board shall out of its funds pay to a member of the board or his 
alternate, not being in the full-time service of the State, such remu-
neration and allowances and afford him such transport facilities in 
respect of his services as the Minister in consultation with the Minis-
ter of Finance may determine. 

5.   Meetings of Board 
(1) The meetings of the board shall be held at such times and places 

as the board may determine. 
(2) The chairman of the board may at any time, and shall at the request 

in writing of not less than eight members of the board, convene a 
special meeting of the board, to be held at such time and place as 
he may determine. 

[Sub-s. (2) substituted by s. 4 of Act No. 20 of 1996, with effect from 1 October 1998.] 

6.   Quorums and Procedure 
(1) The quorum at any meeting of the board shall be eight members 

thereof. 
[Sub-s. (1) substituted by s. 5 of Act No. 20 of 1996. with effect from 1 October 1998.] 

(2) Any decision at any meeting of the board shall be by majority of 
votes of the members present, and in the event of any equality of 
votes in regard to any matter, the person presiding at the meeting 
shall have a casting vote in addition to a deliberative vote. 

7.   Delegation of Powers of Board 
The board may delegate to any member, officer or agent of the board or 
to any officer in the public service any of its powers, but shall not there-
by be divested of any power which it may so have delegated, and may 
amend or withdraw any decision by a member, officer or agent. 

8.   Officers and Agents of Board 
The board may, with the consent or in accordance with the general 
instructions of the Minister acting in consultation with the Minister of 
Finance, appoint on such conditions and at such remuneration as may 
be approved by the Minister so acting, officers or agents to assist it in 
the performance of its functions. 
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8A   Recovery of costs by Board 
(1) Whenever in any judicial proceedings or any dispute in respect of 

which legal aid is rendered to a litigant or other person by the 
board, costs become payable to the litigant or other person in terms 
of a judgement of the court or a settlement or otherwise, it shall, 
subject to the powers of the board referred to in section 3 with re-
gard to the fixing of conditions, be deemed that such litigant or oth-
er person has ceded his rights to such costs to the board. 

(2) If a litigant or person referred to in subsection (1) or his legal repre-
sentative or the board has, at any time before payment of the costs 
deemed in terms of subsection (1) to be ceded to the board, wheth-
er before or after such costs become payable, given the person by 
whom the costs are to be paid at his last known address and the 
registrar or clerk of the court concerned notice in writing that legal 
aid is being or has been rendered, the board may proceed in its 
own name to have such costs taxed and to recover them, without 
being substituted on the record of the judicial proceedings con-
cerned, if any, for the said litigant. 

(3) The costs referred to in subsection (1) shall be calculated and the 
bill of costs concerned, if any, shall be taxed as if the litigant or per-
son to whom legal aid was rendered, had obtained the services of 
the legal representative acting on his behalf in the proceedings or 
dispute concerned, without the aid of the board. 

[S. 8A inserted by s. 24 of Act No. 102 of 1972 and substituted by s. 3 of Act No. 47 of 
1989.] 

9.   Finances of Board 
(1) The funds of the board shall consist of— 
  (a)  Monies appropriated by Parliament in order to enable the 

board to perform its functions; 
  (b) Monies received from any other source. 
(2) The board shall, subject to the provisions of subsections (3) and 

(5), utilise its funds for defraying expenses in connection with the 
performance of its functions. 

(3) The board may receive donations, bequests or contributions from 
any person and shall utilise monies so acquired for such purpose 
and in accordance with such conditions as the donors, testators or 
contributors may determine. 
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(4) The board shall deposit all monies received by it in an account 
opened by it with a banking institution registered under the Banks 
Act, 1965 (Act No. 23 of 1965). 

(5) The board shall invest any monies not required for immediate use 
or as a reasonable operating balance, with the Corporation for Pub-
lic Deposits or in such other manner as the Minister of Finance de-
termine. 

[Sub-s. (5) substituted by s. 4 (a) of Act No. 47 of 1989.] 

(6) The board may utilise any balance of its monies remaining at the 
end of the financial year of the board concerned, for any expenses 
in connection with the performance of its functions. 

(7) The financial year of the board shall terminate on the thirty-first day 
of March in each year. 

(8) The board shall cause proper records of all its financial transac-
tions, assets and liabilities to be kept. 

(9) The accounts of the board shall be audited by the Auditor-General. 
[Sub-s. (9) substituted by s. 4 (a) of Act No. 47 of 1989.] 

(10) The board shall furnish the Minister with such information as he 
may call for from time to time in respect of the activities and finan-
cial position of the board, and shall in addition submit to the Minister 
an annual report, including a balance sheet and statement of in-
come and expenditure certified by the Auditor-General. 

[Sub-s. (10) substituted by s. 4 (c) of Act No. 47 of 1989.] 

(11) The Minister shall lay the said report upon the Table of Parliament 
within 14 days after receipt thereof, if parliament is then in ordinary 
session, or, if Parliament is not in ordinary session, within 14 days 
after the commencement of the next ensuing ordinary session. 

[Sub-s. (11) substituted by s. 4 (d) of Act No. 47 of 1989.] 

9A.   . . . 
[S. 9A inserted by s. 1 of Act No. 56 of 1971 and repealed by s. 2 of Act No. 1 of 1991.] 

10.   Short title 
This Act shall be called the Legal Aid Act, 1969. 
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Annexure I 

 

BENEFIT TO LEGAL AID SA 
1. The benefit to the Board will be 15% of the benefit to the client or 

the proceeds of the action financed by the Board effective on all 
instructions issued on or after 1 August 1993, but before 1 Janu-
ary 1997. 

2. On 7 October 1996, the Board resolved that as from 1 January 
1997: 

2.1. Special damages are altogether exempted from the stipulations of 
Chapter 10 paragraph 10.8.3 of the Guide. 

2.2. Maintenance payments are altogether exempted from the stipula-
tions of Chapter 10 paragraph 10.8.3 of the Guide. However, the 
CEO has a discretion to determine what constitutes bona fide 
maintenance payments and what constitutes an acquisition of as-
sets. 

2.3. Where a divorce results in the transfer of assets from one spouse 
to the other and/or an order providing for division of a joint estate, 
no contribution will be levied against any benefits so obtained. 

2.4. Legal aid litigants must otherwise contribute as follows on 
amounts realised from any action: 
(a) R 0 to R20 000: 0% 
(b) R 20 001 to R100 000: 5% of the amount over R20 000 
(c) Above R100 000: R4 000 plus 10% of the amount over  

R100 000 
3. On 21 April 2001 the Board ruled on Judicare legal aid instruc-

tions issued before 1 November 1999 that had not been finalised 
by 1 November 1999, yet had legal aid terminated as a result of 
the decisions taken by the Board on either 1 November 1999  
(circular 5 of 1999) and/or 31 March 1999 (circular 1 of 2001).  
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The Board decided that in these matters: 
 • No benefit would be payable to the Board under Chapter 10 

paragraph 10.8.3 of the Legal Aid Guide, and 
 • No attorney and client costs would be recoverable under 

Chapter 10 paragraph 10.8.3(b) of the Legal Aid Guide, but 
 • The costs (usually party and party costs) payable to the Board 

under section 8A of the Legal Aid Act would still be recovered. 
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ANNEXURE 01 

LEGAL AID BOARD 
ACCREDITATION CRITERIA 

 ACCREDITATION CRITERIA 

 ATTORNEYS ADVOCATES 

Name not on exclusionary list Yes Yes 

Admitted legal practitioner with right of appearance in 
court, (but excluding candidate attorneys) and pupil 
advocates whose accreditation is linked to their 
principals and mentors. 

Yes Yes 

Law offices/Chambers with infrastructure  Yes Yes 

Membership of a Law Society or a Bar Council 
affiliated to the General Council of the Bar, or a 
professional body of Advocates that exercises effec-
tive disciplinary control over its members including  
the National Forum of Advocates of South Africa, or 
the Independent Association of Advocates of South 
Africa, or the Church Square Association of Advo-
cates,  as applicable 

Yes Yes 

In respect of members of legal professional bodies, 
no pending disciplinary proceedings  

Yes Yes 

Law Society/Bar Council/Professional Body certificate 
of good standing 

Yes Yes 

Experience* – criminal  
District Court: No post admission experience re-
quirement. 
Regional Court: 12 months post admission criminal 
work experience. 
Other courts: 24 months post admission criminal work 
experience. 

Yes Yes 

Experience* – General civil: Minimum experience as 
required in terms of the civil Tariff of fees (Annexure 
F to the Legal Aid Guide). 

Yes 
 

No direct civil 
instructions to 

advocates 

Valid tax clearance certificate submitted Yes Yes 

Must not be Employee of Government Department or 
co-operation agreement partner 

Yes Yes 

   

* See paragraph 8.2C.11 and 8.2C.12, of the Legal Aid Guide 
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ANNEXURE 02 

 
ACCREDITATION AGREEMENT FOR PRIVATE PRACTITIONERS 

entered into between 

__________________________ 
(“the Practitioner”) 

(of ____________________________________ ) 

and 

Legal Aid South Africa (formerly the Legal Aid Board) 
(“Legal Aid SA”) 

(of Legal Aid House, 29 De Beer Street, Braamfontein, Johannesburg) 

Whereas: 
 A. Legal Aid SA has appointed the Practitioner to its Directory of 

Acrredited Practitioners; and 
 B. Legal Aid SA is willing to instruct the Practitioner to render legal 

services on behalf of certain successful applicants for legal aid; 

Now therefore the parties agree that: 
 1. The terms and conditions set out in Annexure O3 to the 2009 

Legal Aid Guide, as amended, will apply to the relationship be-
tween the Practitioner and Legal Aid SA as fully and effectually as 
if herein inserted and repeated. 

 2. The provisions of the Legal Aid Guide as amended by circular 
and as replaced by new Legal Aid Guides approved in terms of 
Section 3A(2) of the Legal Aid Act 22 of 1969 will apply to each 
and every legal aid instruction received by the Practitioner and all 
rights and obligations and any disputes arising therefrom. 
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 3. Legal Aid SA will not effect payment of any account unless the 
Practitioner is in possession of and provides Legal Aid SA with a 
valid tax clearance certificate from SARS. 

SIGNED at______________this____ day of ______________ 20____. 

AS WITNESSES: 

 1. ______________________ 

 2. ______________________ _____________________  
     The Practitioner 

Recommended/Not recommended 

___________________________ 
Justice Centre Executive 

SIGNED at Johannesburg this _____ day of ______________ 20____. 

AS WITNESSES 

 1. ______________________ 

 2. ______________________ _____________________  
     For Legal Aid SA 
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ANNEXURE 03 

 

TERMS AND CONDITIONS OF ACCREDITATION FOR PRIVATE 
PRACTITIONERS 

 Legal Aid South Africa (hereinafter referred to as “Legal Aid SA”) was 
established in terms of the provisions of the Legal Aid Act No. 22 of 
1969. 
 • The objects of Legal Aid SA are to render or make available legal 

aid to indigent persons and vulnerable groups and to provide le-
gal representation at State expense as contemplated in the Legal 
Aid Act, 1969 and the Constitution of the Republic of South Af-
rica; 

 • The Constitution of the Republic of South Africa No. 108 of 1996 
provides that everyone is equal before the law and has the right 
to equal protection and benefit of the law; 

 • Legal Aid SA has in terms of the provisions of the Legal Aid Act 
the power inter alia to obtain the services of Legal Practitioners 
for fulfilling its objectives; 

 • Legal Aid SA has resolved to appoint the Practitioner to the 
Directory of Accredited Legal Practitioners which the Board is in 
the process of establishing, to assist the Board in attaining the 
objectives hereinbefore set forth; 

 • By signing Annexure O2 to the Legal Aid Guide the Practitioner 
binds himself/herself to the terms and conditions hereinafter set 
out. 

1.   DEFINITIONS 
1.1 In these terms and conditions unless the context indicates 

otherwise: 
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1.1.1 “Client” or “Legal Aid Applicant” means the person 
applying for legal aid. 

1.1.2 “Indigent” or “Indigent Person” means a natural per-
son who qualifies for legal aid under the Legal Aid SA 
Means Test.   

1.1.3 “Judicare” means a delivery system for legal aid 
through instructing private legal practitioners to repre-
sent individual legal aid clients. 

1.1.4 “Justice Centre” means Legal Aid SA centres or of-
fices for administering and providing legal aid in many 
parts of South Africa.  

1.2 Headings of clauses in these terms and conditions are for 
reference purposes only and shall not be taken into account in 
construing the content thereof. 

1.3 Unless inconsistent with the context the masculine includes the 
other genders and the singular includes the plural and vice versa. 

2.   APPOINTMENT OF PRACTITIONER 
2.1 Legal Aid SA hereby appoints the Practitioner to serve on its 

panel of Accredited Legal Practitioners with effect from the date 
of the signing of Annexure O2 to the Legal Aid Guide, but sub-
ject to the terms and conditions hereinafter set forth.   

2.2 The Practitioner acknowledges that the appointment is a per-
sonal appointment and subject to the terms and conditions 
herein shall continue for so long as the Practitioner is accredited 
by Legal Aid SA and continues to practise as an Attor-
ney/Advocate, either for his/her own account as an Advocate, or 
for his/her own account, or in partnership with other Attorneys or 
in incorporated practice with other Attorneys or employed as a 
professional assistant in an attorney’s practice. In the event that 
the Practitioner is an Attorney in partnership at the time of this 
appointment and should the partnership dissolve thereafter, the 
appointment of the Practitioner will remain a personal appoint-
ment of the Practitioner, provided however that should he/she 
thereafter enter a new partnership, he/she as the representative 
partner of the new practice will sign a new copy of Annexure O2 
on behalf of the new partnership, and provided further that such 
agreement shall reflect the Practitioner’s new domicilium citandi 
et executandi.   
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3.   OBJECTS OF THE ACCREDITATION SCHEME 
Legal Aid SA and the Practitioner acknowledge: 

3.1 the need for the development of a strong sense of national and 
social responsibility with regard to their respective roles in the 
provision of legal services to the poor and vulnerable; 

3.2 the need to provide legal services in the most efficient and 
economic manners at their disposal; 

3.3 the need to ensure that quality legal services are provided to 
clients; 

3.4 as far as possible, to match appointed Practitioners’ qualifica-
tions, skills, experience and expertise with the types and com-
plexity of the cases for which such Practitioner is appointed. 

4.   WARRANTIES 
The Practitioner warrants to Legal Aid SA: 

4.1 He/She is duly admitted to practise in terms of the provisions of 
the Law of the Republic of South Africa. 

4.2 He/She will have and will maintain Law Offices or Chambers 
within the Magisterial District or Division of the High Court 
where he is appointed to perform Judicare work and which 
he/she selects as his/her main place of practice. 

4.3 To accept appointment only where the matter in question falls 
within the special field of expertise of the Practitioner. 

4.4 That once appointed in a particular matter the Practitioner will 
be available to deal with the matter expeditiously without having 
to seek unnecessary postponements thereof.   

4.5 That s/he is a member of good standing in terms of the profes-
sion s/he is affiliated to and will forthwith advise Legal Aid SA of 
any changes in his/her professional affiliation or good standing 
status. 

4.6 That the practitioner is in possession of a valid fidelity fund 
certificate and will forthwith notify Legal Aid SA should s/he no 
longer be in possession of a valid fidelity fund certificate. 

4.7 That s/he or the firm has a valid tax clearance certificate from 
SARS and will forthwith notify Legal Aid SA should s/he or the 
firm no longer be in possession of a valid tax clearance certifi-
cate from SARS. 
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5.   INFRASTRUCTURE 
The Practitioner undertakes to ensure that within the Law Offices or 
Chambers: 

5.1 There will be adequate secretarial/reception facilities available 
to ensure telephonic contact during office hours. 

5.2 Fax facilities will be available. 
5.3 There are internet services and an email system that can re-

ceive all Legal Aid SA documentation including instructions 
5.4 Provision will be made for typed accounts and reports. 
5.5 There will be reasonable and ready access for clients and 

provision will exist for consultations and meetings.    
5.6 That a proper file management system is in place combined 

with an efficient diary system, which will enable files to be dealt 
with expeditiously and without unreasonable delay. 

5.7 That option of legal aid instructions, sent by SMS will be re-
sponded to by SMS within the deadline specified in the SMS 
enquiring about the practitioner’s availability. 

6.   UNDERTAKING TO COMPLY WITH LEGAL AID SA’s REQUIRE-
MENTS 

The Practitioner undertakes and agrees to comply fully with the terms 
and conditions of the Legal Aid Guide or any substitution or amendment 
thereof, including amendments and additions contained in Circulars 
issued by Legal Aid SA from time to time, to the extent that such Legal 
Aid Guide is applicable to the relationship between the Board and the 
Practitioner.  In particular, the Practitioner undertakes and agrees: 

6.1 at an early stage, to advise private clients who may qualify, of 
the availability of legal aid. 

6.2 in the event of a decision to not finally accept a legal aid instruc-
tion (LA2), to immediately return the legal aid instruction to the 
issuing Justice Centre, or if the instruction is accepted to without 
delay and in any event within five (5) working days of having re-
ceived an instruction to sign and return the acceptance of the 
instruction to the issuing Justice Centre. 

6.3 that such signed acceptance of an instruction: 
6.3.1 shall be deemed to be an acceptance of the instruction, 

in the case of an attorney on behalf of the firm, subject 
to the provisions of the current Legal Aid Guide and 
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subsequent circulars amending such and shall be 
deemed to constitute an undertaking to deal with the in-
struction in accordance with the provisions of the Legal 
Aid Guide, including directives set out in the Legal Aid 
Guide regarding VAT, tax clearance certificates and 
submission of accounts and the provision not to take 
any steps in a civil matter, except steps to prevent de-
fault judgment or prescription, until the decision of the 
Justice Centre Executive is obtained; 

6.3.2 shall be deemed to include a declaration that no ser-
vices were rendered by the practitioner or the firm to the 
applicant prior to the date of the legal aid instruction 
(LA2) and that no fees are therefore owing by him/her, 
or alternatively be deemed to be an undertaking to 
within five (5) working days inform Legal Aid South Af-
rica if such services were rendered and of the amount 
of fees and disbursements owing by the client, failing 
which it may be assumed that no such services were 
rendered and that no payments by the client are owing;  

6.3.3 shall be deemed to include acknowledgement that nei-
ther the instruction, nor any rights arising out of execu-
tion thereof may be ceded to any third party without the 
prior written consent of the National Operations  Execu-
tive of Legal Aid SA. 

6.4 should the matter require appointment of a correspondent, to 
obtain the prior approval of the Justice Centre Executive who 
issued the instruction to appoint an accredited practitioner and 
firm as correspondent. 

6.5 to include Prayers for payment of costs in civil summonses 
including divorce actions. 

6.6 to submit timely and regular reports to Legal Aid SA and under-
takes to : 
6.6.1 if the case number does not appear on the Board’s in-

struction, advise the Board of the case number at the 
earliest opportunity. 

6.6.2 regularly report progress of the matter in question, as 
applicable, at such intervals and at those stages of pro-
ceedings as required in terms of paragraph 12.5.2, 
chapter 12 of  the Legal Aid Guide. 
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6.6.3 advise on the merits of the matter with special attention 
being given to merits in civil matters and  criminal ap-
peals . 

6.6.4 advise on the pre-trial procedure and any pre-trial con-
ference which may be held, in which event such confer-
ence must be held timely prior to the trial of the matter 
to enable Legal Aid SA to consider the result of such 
conference and any possible settlement, which may 
arise therefrom. 

6.6.5 upon withdrawal as the Attorney of Record to furnish 
proper and adequate reasons for withdrawal and to no-
tify the clientin writing or in open court. 

6.6.6 to inform Legal Aid SA immediately he/she becomes 
aware of the fact that the opposing litigant has been ac-
corded legal aid. 

6.6.7 furnish Legal Aid SA with the outcome of the matter in-
cluding Judgments together with copies of Orders of 
Court and Settlements as soon as the same become 
available. 

6.6.8 investigate on a regular basis the qualification of the cli-
ent in terms of the means test and inform Legal Aid SA 
in the event that a client no longer qualifies for legal aid. 

6.6.9 comply fully with the provisions of the Legal Aid Guide 
concerning the cession, recovery and waiver of costs. 

6.6.10 inform Legal Aid SA in appropriate circumstances of 
any abuse by Applicants to obtain legal aid by fraudu-
lent or other means. 

6.6.11 seek instructions from Legal Aid SA if the Practitioner’s 
fees and disbursements are likely to exceed R50 
000.00 in any Regional Court matter or the anticipated 
cost of any High Court or Regional Court Commercial 
Crimes Court instruction is more than R100 000.00. 

6.6.12 seek instructions from Legal Aid SA if the anticipated 
duration of any Regional Court matter is more than 20 
trial days or the anticipated duration of any High Court 
or Regional Court Commercial Crimes Court instruction 
is more than 40 trial days. 
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6.6.13 ensure that in the event of a partnership dissolving Le-
gal Aid SA is informed immediately of the party to whom 
payment of any outstanding costs is to be made. 

6.7 to ensure that proper references are placed on correspondence 
and accounts and that accounts, copies of charge sheets in 
criminal matters and reports are submitted immediately upon 
completion of cases to the Justice Centre that issued the rele-
vant instructions. 

6.8 to ensure that the Practitioner’s mandate is not exceeded with-
out the prior consent of Legal Aid SA. 

6.9 to ensure the protection of Legal Aid SA’s rights to recover 
costs. 

6.10 to ensure that tenders, settlements and payments into Court are 
done in accordance with the Legal Aid Guide. 

6.11 to ensure compliance with Section 8(A) of the Legal Aid  Act 22 
of 1969, as amended, and to ensure that other litigants receive 
notice that the Client has been granted legal aid. 

6.12 to ensure the use of the prescribed Legal Aid SA documentation 
as contained in the Legal Aid Guide, as applicable. 

6.13 to confirm in writing any approval or authorisation given verbally 
to the Practitioner in the course and conduct of any matter. 

6.14 to agree to represent a co-accused in a criminal matter where 
there is no conflict of interest in accordance with the applicable 
legal aid tariff. 

6.15 to ensure that any applications for leave to appeal are filed 
timely and prosecuted in accordance with the time limits appli-
cable to the matter in question. 

6.16 to ensure the protection of the Clients rights to prevent prescrip-
tion or default judgment.   

6.17 to notify Legal Aid SA of any changes in the structure or details 
of the practitioner’s firm, especially changes that affect the 
Black Economic Empowerment credentials of the firm, or if the 
practitioner changes firms. 

6.18 not to give any information regarding any legal aid matter to any 
media representative, including the legal professional media 
without the prior written approval of the Justice Centre Execu-
tive of the Justice Centre that issued the relevant legal aid in-
struction. 
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6.19 in the first instance to take up any criticism of legal Aid SA and 
its legal aid scheme with the applicable Regional Operations 
Executive of the Board before publishing such criticism in any 
manner. 

6.20 To personally, or through the personally supervised services of 
an articled clerk, with appropriate rights of appearance and arti-
cled to the practitioner himself/herself perform legal aid instruc-
tions issued to the practitioner. 

6.21 To personally attend the annual accreditation meeting called by 
the JCE. 

6.22 To render an account in accordance with the provisions of the 
Legal Aid Guide within four months of the finalisation of any 
matter, failing which the right to payment prescribes. 

6.23 If the practitioner disputes the correctness of any taxation by 
Legal Aid SA, to commence arbitration proceedings by the dec-
laration of a dispute within three months of being notified by Le-
gal Aid SA of the taxation, failing which the right to dispute the 
taxataion prescribes. 

7.   MONITORING, QUALITY CONTROL AND FEEDBACK 
The Practitioner agrees: 

7.1 that where applicable his/her services will be monitored by a 
legal professional body and at the request of Legal Aid SA, such 
body may report on the quality of the services rendered by such 
Practitioner. 

7.2 that any Judicial Officer may, at the request of Legal Aid SA, 
report on the quality of the services rendered by such Practitio-
ner. 

7.3 that the quality of the services rendered by the Practitioner may 
be evaluated by the staff of Legal Aid SA from time to time and 
to that end to permit such staff access to Judicare client files. 

7.4 that clients represented by the Practitioner shall be entitled to 
report to Legal Aid SA on the quality of service rendered to 
them. 

8.   QUALITY CONTROL 
8.1 In every matter in which Legal Aid SA instructs the Practitioner, 

, the client has irrevocably authorised Legal Aid S A to act as 
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his/her attorney in addition to any legal practitioner who may be 
appointed to act on his/her behalf.  

8.2 Legal Aid S A is entitled to inspect, copy and carry out quality 
control tests in respect of the file of any legal practitioner ap-
pointed by Legal Aid S A to act on behalf of any legal aid recipi-
ent irrespective of whether the legal practitioner is in private 
practice or in the employ of Legal Aid S A.  

8.3 The authorisation given by the legal aid recipient will survive the 
termination or finalisation of the mandate of any legal practitio-
ner appointed by Legal Aid S A to act on his/her behalf. 

8.4 This authorisation will only be utilised for quality control pur-
poses and then only after all evidence in any case has been 
heard or the mandate of the Practitioner has been terminated. 

8.5 Legal Aid S A undertakes to safeguard attorney/client privilege 
in respect of any information acquired by it in the course of any 
quality control tests. 

8.6 The Practitioner undertakes to co-operate and assist with Legal 
Aid S A in the performance of the quality control tests and to 
make any closed file available to Legal Aid S A for inspection 
and/or copying within ten business days of such a request. 

9.   REMOVAL OF PRACTITIONER’S NAME FROM DIRECTORY OF 
ACCREDITED PRACTITIONERS 
The Practitioner acknowledges having acquainted himself with the 
provisions of the Legal Aid Guide and acknowledges that Legal Aid SA 
shall be entitled to remove the Practitioner’s name from the Directory of 
Accredited Practitioners in appropriate circumstances in accordance 
with the procedure set out in the Legal Aid Guide. 

10.   DAMAGES CLAIMS AGAINST PRACTITIONERS  
The Practitioner warrants that he/she is acquainted with the provisions 
of the Legal Aid Guide as amended by circulars from time to time and 
agrees to be bound by the terms and provisions thereof. Failure to 
comply with the provisions of the Legal Aid Guide may render the Practi-
tioner liable to Legal Aid SA for damages in addition to any other rem-
edy Legal Aid SA may enjoy in law.  
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11.   EXCELLENCE 
In as much as it is the objective of Legal Aid SA to achieve excellence in 
the provision of legal services to the indigent and the poor, the parties 
agree and undertake with each other to promote and foster such objec-
tives with a view to improving the quality of services rendered to legally 
aided clients, to promote the overall efficiency of the judicial system and 
to extend the provision of services to previously disadvantaged commu-
nities to the best of their ability. 

12.   DOMICILIUM 
In the event of either party wishing to declare a dispute, the parties 
hereto choose as their domicilium citandi et executandi the ad-
dresses set out in respect of each party in the most recent signed An-
nexure O2, at which addresses all notices, documents and processes 
shall be delivered. No notices, documents or process shall on or after 
the declaration of a dispute be delivered at any other addresses. Any 
communication addressed to any of the parties by registered post shall 
be deemed to have been received by the party concerned, by not later 
than the 5th business day following upon the posting thereof.  Any 
document delivered by hand at such address shall be deemed to have 
been delivered on the day of delivery thereof. 

13.   WHOLE AGREEMENT, NON WAIVER 
13.1 These terms and conditions, read together with the the applica-

ble signed Annexure O2, constitute the whole Agreement be-
tween the parties relating to the subject matter hereof. 

13.2 No amendment or consensual cancellation of this Agreement or 
any provision or term thereof or any Agreement or other docu-
ment issued or executed pursuant to or in terms of this Agree-
ment and no settlement of any disputes arising under this 
Agreement and no extension of time, waiver or relaxation or 
suspension of any of the provisions or terms of this Agreement 
or of any Agreement or other document issued pursuant to or in 
terms of this Agreement shall be binding unless recorded in a 
written document signed by the parties.  Any such extension, 
waiver, or relaxation or suspension, which is so given or made, 
shall be strictly construed as relating strictly to the matter in re-
spect whereof it was made or given. 
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13.3 No extension of time or waiver or relaxation of any of the provi-
sions or terms of this Agreement or any Agreement or other 
document issued or executed pursuant to or in terms of this 
Agreement shall operate as an estoppel against any party in re-
spect of its rights under this Agreement nor shall it operate so 
as to preclude such party thereafter from exercising its rights 
strictly in accordance with this Agreement. 

13.4 This agreement will come into existence at Johannesburg when 
signed by the National Operations Executive or his nominee on 
behalf of the Legal Aid South Africa. 

SIGNED at ......................this........................day of ................... 200 ......  

 ..........................................  

Practitioner 

AS WITNESSES: 

1.    ...........................................  

2.    ...........................................  

Recommended/Not recommended 

 ..........................................  

Justice Centre Executive 

SIGNED at Johannesburg this ......................day of ................... 200 ......  

 ..........................................  

National Operations Executive for the Board 

AS WITNESSES: 

1.    ...........................................  

2.    ...........................................  

 

 

 



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

340  
   

  
 

ANNEXURE P 
 

 

 
  

 341
   



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

342  
   

  
 

ANNEXURE P 
 

 

 
  

 343
   



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

344  
   

  
 

ANNEXURE P 
 

 

 
  

 345
   



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

346  
   

  
 

ANNEXURE P 
 

 

 
  

 347
   



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

348  
   

 



  
 

ANNEXURE Q 
 

 

 
  

 349
   

 



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

350  
   

 



  
 

ANNEXURE S 
 

 

 
  

 351
   

 



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

352  
   

 



  
 

ANNEXURE U 
 

 

 
  

 353
   

  
 

LEGAL AID GUIDE 2012 
 

 

 
  

354  
   



  
 

ANNEXURE U 
 

 

 
  

 355
   

  
 

LEGAL AID GUIDE 2012 
 

 

 
  

356  
   



  
 

ANNEXURE U 
 

 

 
  

 357
   

  
 

LEGAL AID GUIDE 2012 
 

 

 
  

358  
   



  
 

ANNEXURE U 
 

 

 
  

 359
   

  
 

LEGAL AID GUIDE 2012 
 

 

 
  

360  
   

 



  
 

ANNEXURE V 
 

 

 
  

 361
   

  
 

LEGAL AID GUIDE 2012 
 

 

 
  

362  
   



  
 

ANNEXURE V 
 

 

 
  

 363
   

  
 

LEGAL AID GUIDE 2012 
 

 

 
  

364  
   



  
 

ANNEXURE V 
 

 

 
  

 365
   

 



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

366  
   

  
 

ANNEXURE W 
 

 

 
  

 367
   



  
 

LEGAL AID GUIDE 2012 
 

 

 
  

368  
   

  
 

ANNEXURE W 
 

 

 
  

 369
   



 

 

 


